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-----Original Message----- 
From:  Roger Blood [mailto:bloods@rcn.com] 
Sent: Wednesday, May 21, 2003 2:51 PM 
To: Gaertner, Anne MARIE (OCD) 
Subject: 'Brookline Proposal' 

To:        Chapter 40B Committee Members & Staff: 
  
From:    Roger Blood, Chair, Brookline Housing Advisory Board 
  
Date:    May 21, 2003 
  
Re:       Brookline Proposal - Request for Further Consideration 
  
  
The 'Brookline Proposal'--an alternative method for recognizing Planned Production--received favorable 
comment from Committee members prior to the May 20 meeting; but on May 20th it was quickly 
dismissed based upon a numerical illustration that was provided to Committee members.  This illustration 
indicated--incorrectly we believe--that it would take 57 to 87 years for a city or town to reach the 10% 
threshold under our suggested method of measuring/approving Planned Production.  The illustrative table 
presented assumes that, as a city or town would reduce its AH deficit, it could continuously return to 
DHCD with a revised/stretched out schedule and continue to receive 40B relief. 
  
The Brookline Proposal includes no such assumption.  It is, in fact, much simpler.  We propose that a city 
or town be allowed to seek DHCD approval for ONE annualized schedule to eliminate its AH deficit.  The 
illustration provided in our letter--closing the gap at a rate of 10% every two years (5% per year)--
translates into a maximum of 20 years to reach 10%.  This would be the same time period that a 
community starting with zero affordable units would require under the proposed 0.5% -of-total-housing-
stock standard.  
  
There would be several benefits for DHCD to have his alternative method for approving a Planned 
Production housing plan (possibly in addition to, rather than instead of, the single current standard based 
upon one's total housing stock): 
  
1.  It would provide a positive recognition and incentive for communities that have achieved significant 
progress toward the 10%.  (Perhaps this option should be made available only to those communities that 
have already reached at least a 5% milestone.) 
  
2.  For built-up communities with a substantial existing housing stock, the 0.75% or 0.5%-of-total-stock 
standard simply does not offer a realistic basis for creating a feasible housing plan.  After substantial time 
and investment, our Comprehensive Plan consultants have confirmed this fact here in Brookline.  In his 
earlier remarks to the Committee, Mark Bobrowski cited  statistics from a number of other built-up 
communities, indicating that Brookline is far from unique in this regard.   
  
3.  The more communities that are afforded a positive incentive to adopt and implement serious plans to 
eliminate their AH deficits, the fewer HAC appeals and court actions there will be.  This appears to be 
a significant problem the Committee seeks to alleviate. 
  
Some Committee members may object that providing this optional measure of Planned Production 
progress could allow some communities to produce less AH than would otherwise be required.  We 
disagree.  We believe the Brookline Proposal is just the type of 40B reform that the Committee 
was formed to identify, i.e., a way to sustain both pressure and incentives upon communities to 
produce AH, while affording them reasonable leeway to produce under feasible plans that take account of 
their own circumstances.  The basic mandate remains unchanged.  More communities signing on to what 
they can actually accomplish with available land and resources will reduce friction and resistance in the 
system and arguably will result in a higher, rather than a lower rate of AH production. 
  
NOTE: The Brookline Proposal can easily be incorporated into the Working Draft (pp.12-15) and is quite 
compatible with other ideas that may be adopted from the May 20 meeting discussions (e.g., max. 3 yrs' 
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relief based upon a given year's actual production).  The Planned Production narrative in the Working 
Draft dealing with the affordable housing plan would all apply.  Only Paragraph 6, dealing with 
the recording of progress, would need to be expanded by several sentences to define this alternative 
measure of progress.  We would be pleased to promptly assist with such wording, if requested.  
  
We request that the Committee reconsider including the Brookline Proposal in its Draft Report, given that 
the time to achieve 10% cannot exceed 20 years, rather that the 57 to 87 year time frame indicated in 
the illustrative example that was distributed. 
  
Thank you. 
  
Roger Blood    
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Consistency and Equity 
 
 
$ Count of Homeownership Units 
 
During the April 28th Committee meeting there was concern expressed that there should be a 
count of homeownership units as applied to a towns overall count.  Equally expressed was the 
need to focus the conversation, at all times, on the end result.  That is, to provide affordable 
housing at a pace faster than has been provided to date.  However, allowing 100% of the 
homeownerships to be also counted would double or even triple the pace toward the 10% thereby 
reaching an end goal potentially early without necessarily achieving the real goal.  That of 
providing real affordable housing units.  In effect, Towns would be able to say they reached the 
10% but at the time they do they would have produced more than half less affordable units than 
they would have if homeownership were not in the count as is the case today.  This is 
particularly true where there are more homeownership projects proposed than rental projects.  It 
would be a travesty to rush toward a goal but never really having attained it. 
 
Of equal concern expressed was that there should be some bonus relief to Towns for continuing 
to provide rental housing.  History has long supported that concern and gave way to the count 
methodology used throughout the years. 
 
A possible middle ground to be considered might be the utilization of a simple 3/2 method.  In 
effect, projects that are rental would be able to count 3 times the number of affordable units 
within a development that received final approval.  Projects that are homeownership would be 
able to count 2 times the number of affordable units within a development that received final 
approval.   
 
Example: 
 

Project Type Sponsor Units Applied For Units Approved Units 
Counted 

  Total Market  Affordable  Total Market  Affordable   

Homeownership Builder 160 120 40 120 90 30       (x2) 60 

Rental Town 48 24 24 48 24 24       (x3) 72 

Rental Builder 80 60 20 60 40 20       (x3) 60 

Homeownership Housing 
Authority 

40 24 16 40 24 16       (x2) 32 

   
A simple 3/2 method serves to create a middle ground addressing ease of use; allows a 
reasonable count within homeownership projects based upon real affordable units without 
sacrificing the end goal; allows incentive bonus for rental projects over homeownership projects 
and allows fairness to Towns in count at a faster rate without doubling or tripling the speed of the 
count.   Note: There will be times where a rental projects final count exceeds the total number of 
units.  That however is part of the incentive and is likely to only occur in non-profit sponsored 
smaller projects that contain higher than 33% affordability as in the Town example above.  It not 
only allows incentive in count but also provides more incentive to produce a higher percentage 
of affordability within any project. 
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Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (Cape Cod)  jmorin@bayberry.attbbs.com 
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Create Incentives to Approve Projects in a Timely Fashion 
 
Coming to grips with the time in which projects engender is at the very core of the States ability 
to  increase the pace of affordable housing.  Time is not only at the forefront of the lagging pace 
of affordable housing but also sets a price tag by which developers approach projects and by 
which Towns and the State utilize money and staff to see projects through. 
 
The following incentive should be considered: 
 
For Towns who give final approval (decision) of a project within 120 days from when the 
application is first submitted that does not result in an appeal from the applicant within the 20 
day prescribed time period shall be entitled to a unit count bonus of 10 percent of the entire total 
number of units approved.  Bonus unit count shall be rounded to the nearest whole unit.  I.E.- If 
project total is 75 units the allowable bonus shall be 8 units; If a project total is 54 units the 
allowable bonus shall be 5 units.  This unit bonus count, when applicable, gets added to the 
overall affordable unit count for the particular approved project. 
 
 
What will this accomplish? 
 
$ It will create more incentive to Towns to achieve unit count bonuses by attempting to 

negotiate a workable project to both the Town and the Developer in a timely fashion. 
 
$ Creates an environment where Towns would be more likely to approve workable projects 

than to outright deny them. 
 
$ Developers will be less likely to appeal a project if a reasonably negotiated project is 

approved saving both the Town and the Developer time and money. 
 
$ When you invite strong negotiations you are more likely to achieve an amicable outcome 

between Towns and Developers that serves the purpose of limiting impediments to 
housing while increasing the rate of production. 

 
$ The more projects negotiated at the local level will serve to lessen the caseload at the 

HAC level. 
 
$ A small but reasonable unit count bonus can serve as a win for the Town, a win for the 

developer, a win for HAC and a win for affordable housing on the whole. 
 
 
 
 
Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (Cape Cod)  jmorin@bayberry.attbbs.com 
Limiting number of 40B projects and or units a community can review at any 
one time. 
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Communities differ in their ability to hear multiple 40B projects relying on volunteer Boards and 
staff input. When the State endorses an appreciable increase in the production of affordable 
housing it becomes more difficult to balance a Towns ability against its mandate to provide 
affordable housing to its population.  
 
Conversely, Towns differ in size and consequently the total number of affordable unit production 
required by any given community is directly correlated to its size.  Therefore, due consideration 
on limiting the number of applications a Town can have before it should not simply be a fixed 
number for all Towns regardless of size but conversely a rational number should be established 
based upon the size of the Town together with the percentage of affordable housing stock a 
particular Town already has all as evidenced by the last decennial census.  This method directly 
speaks to the Towns overall requirement to provide affordable housing along with giving 
particular consideration to the size of the Town. 
 
How Does It Work -  A Town would first look at the most recent decennial census.   From that,  
they would look at their total number of year round housing units and round it to the nearest 
1,000 (but no less than 1,000 for any Town).  That number would be divided by the Towns 
percent of affordable housing base noted in the census and then rounded to the nearest whole 
number.  Plus 1 is added to that nearest whole number to determine the number of applications a 
community can have before it at any given time (exclusive of non-profit applications). 
 
Example: 

 
 
What are the Benefits? 
 
$ It avoids an unfair disequilibrium among Towns.  If Town A has 25,000 households but 

only a 3% affordability base against Town B who has 4,000 households with a 7% 
affordability base then it makes sense that each Town should not have the same number 
of applications before it. Brings into proportion the Towns size (and often ability to 
handle applications) and then contrasts it with the Towns progress (% of affordable base) 
to determine the number of applications should be before it.  Towns A & B of equal size 
but where A has 4% affordability and B has 8% affordability should allow for A to be 
more progressive and B less progressive. 

$ Creates incentives for Towns to increase their overall percentage of affordable 
households.  The faster and to a higher percentage a Town increases its affordable base 

 
Community 

 
Yr.Round. 
Units 

 
Rounded To 
Nearest 1,000 
(A) 

 
% of Afford. 
Base  
(B) 

 
Product of 
Division 
(A/B) 

 
Rounded 
To Nearest 
Whole # 

 
Rounded Whole 
Number, Plus 1 
= #Applications 

Abington 5,339 5 4.69 1.07 1 2 
Chelmsford 12,981 13 3.71 3.50 4 5 
Gloucester 12,997 13 6.38 2.04 2 3 
Hopkinton 4,521 5 2.7 1.85 2 3 
Medford 22,631 23 7.02 3.28 3 4 
Norwell 3,299 3 2.94 1.02 1 2 
Tewksbury 10,125 10 4.05 2.47 2 3 
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the more of a breather a Town is allowed from the number of applications that can come 
before it. 

 
Limiting Assumptions and (A Note of Caution) 
 
1] Assumes that for total households that a minimum of 1,000 (rounded to 1) will be used. 
 
2] Towns who have provided above the 10% mandate for their affordable base will continue to 
have the option           of denying projects. 
 
3] Applications submitted to the Zoning Board shall have the right to be heard in the order by 
which they were            first clocked in with the Town Clerk. In the event a Town has the 
maximum number of permits pending                   before it the next application having a right to a 
hearing shall be the then most current clocked in application           not currently being heard.   
 
4] In the event a clocked in application is unable to be heard due to the Town having the 
maximum number of             permits before it then the time imposed for hearings shall be tolled 
and said time shall not commence until such        time the Zoning Board has notified the 
applicant in writing that the time period by which the applicant had               clocked in begins.  
Such notice by the Board shall be sent to the next applicant in line within fourteen(14) days        
after the decision of any pending hearing the decision of which opens the process for a new 
application. 
 
A Note of Caution - When issuing a new limit on the number of applications a Town can have 
before it at any one time it is quite conceivable, no matter what method used, that a Town can 
hold up projects simply by dragging it out whether by continually requesting new information, 
rescheduling hearings by lack of quorum or by simply litigating for a few years on appeal.  It 
essentially can be a way of stalling projects on the horizon.  It is essential therefore that any cap 
imposed on the number of applications be solely on “for profit” developments and not for “non-
profit” entities.  A developer has no control over how long a Town sponsored project will take.  
More importantly, a Town can simply take three or four of its smaller parcels, institute a 40B 
process of 4, 8 and 12 units on each of the parcels, drag out the process and keep in abeyance 
larger and perhaps unwanted “for profit” developments.   
 
Lastly, it is equally important that once a decision by a Board is reached that it opens up the 
process for the next application regardless of appeal or further litigation.  In that regard,  the pace 
of affordable housing production will be allowed to continue towards the goal. 
 
Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (Cape Cod)  jmorin@bayberry.attbbs.com 
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Dear Members of the 40B Task Force, 
  
As a spokesperson for a Natick neighborhood, let me first commend the task force for the responsible 
and thorough approach you have demonstrated thus far with regard to the issue of affordable housing.  
Our neighborhood fully supports fair and reasonable affordable housing and believes this to be an 
achievable and laudable goal. 
  
With that said, I would like to bring to your attention an ongoing situation whereby our neighborhood has 
had to endure threatening 40B rhetoric from nearby landowners.  Last year, these landowners repeatedly 
warned the neighborhood of a hostile Chapter 40B development if we did not accept their proposed 
zoning bylaw change and now that their zoning proposal has failed, they seem intent on using Chapter 
40B as a tool of retribution.  We feel this type of abusive behavior, which is very stressful to the 
neighborhood, town officials and to the town at large is an important issue that needs to be addressed 
and mitigated. 
  
Below are two examples which typify the ongoing situation described above.  The first is an excerpt taken 
from the minutes of meeting involving a zoning committee that was established by town meeting to review 
the landowner's zoning request (I was appointed to that committee as the neighborhood representative).  
The second is an article that appeared in yesterday's Boston Globe. 
  
I thank you in advance for your consideration. 
  
Sincerely, 
  
Gary Bohan 
5 Rockland Terrace 
Natick MA 01760 
  
copies: 
Representative David Linsky 
  
____________________________________________________________________________________
_______________________________________________ 
  
Excerpts from the July 25, 2002 meeting of the Age-Qualified Village Zoning Advisory 
Committee (Note: Mr. Melchiorri is one of the landowners) 
  
*  Rocky Melchiorri asked Gary Bohan if he had ever thought about what kind of impact a 40B 
development would have on the schools and said the choice was his to make because he was on the 
committee. 
  
*  Gary Bohan replied that a 40B development would be the choice of the landowners and that there is no 
one telling anyone what to do and that the landowners could pursue a 40B regardless of the outcome of 
this zoning article and have every right to develop their property as a 40B tomorrow if that's what they 
really want to do. 
  
*  Rocky Melchioirri asked Gary Bohan if he thought a 40B would be a detrimental use or would be in the 
best interest for the entire town. 
  
*  Gary Bohan replied that the neighborhood refused to be intimidated by having the 40B gun pointed at 
its head and that as long as it was a "friendly 40B", then the neighborhood wouldn't have a problem and 
would support this alternative. 
  
*  Rocky Melchiorri asked what a "friendly 40B" meant. 
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*  Gary Bohan stated that a "friendly 40B" would be a process whereby the landowners worked with the 
Planning Board and Community Development to create an affordable housing development that was fair 
and reasonable. 
  
*  Rocky Melchiorri told Gary Bohan that there were no hard feelings but that he thought the Five 
Seasons plan was better than the other option, the 40B option. Rocky Melchiorri stated that he didn't want 
to do the 40B option. 
  
____________________________________________________________________________________
______________________________________________ 
  
NATICK  

Affordable housing plan anticipated  

Draft proposal calls for using Chapter 40B law  

By Benjamin Gedan, Globe Correspondent, 5/7/2003  

controversial development proposal that would bring 125 units of affordable housing to 

Natick will be submitted this week, the property owners said yesterday. The application 

filing would end months of speculation, since town officials rejected plans for a lavish 

country club last year.  

Owners said the project, to be housed 

on 55 acres of former farmland in south Natick, will utilize the state's 40B housing law, 

allowing it to circumvent the Planning Board and overcome local zoning restrictions. 

The draft proposal includes 500 units of housing, which would be 10 times the amount 

permitted under town zoning regulations, said Ken Soderholm, a Planning Board 

member. 

Long-standing zoning guidelines for the district permit only single-family homes built 

upon lots no smaller than 40,000 square feet, he said. 

Town officials would not comment on the plan's details prior to its receipt by the Zoning 

Board of Appeals. 
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Robert Foster, chairman of the Planning Board, said he could not predict whether the 

project would generate legal challenges, as has the Cloverleaf Apartments project, a 

proposed 10-story affordable housing complex on Speen Street. 

''There will be a lot of issues with this,'' he said, referring to the draft plan. 

The property owners are finalizing an agreement with a Rhode Island-based 

development company, Michael Mabardy, whose family owns the majority of the land, 

said in an interview yesterday. He declined to identify the development firm. 

Detailing the project, he described an array of brick apartment buildings, sprawled 

across an expanse of woods and wetlands, leaving little room for open space. 

Deeply scorned over last year's failed negotiations on the country club, Mabardy 

predicted that the densely populated complex would anger his Planning Board 

opponents. 

The country club proposal, he said, would have provided the town a pool, tennis courts, 

and a clubhouse for the public golf course. Accompanying over-55 housing, he added, 

would have spared the town budget the cost of educating school-age children. 

The commercial facility, which would have required a major zoning overhaul by Town 

Meeting, would have generated an estimated $1 million annually in taxes, Mabardy 

said. 

''I preferred the first development because of what it was going to do for the town of 

Natick,'' he said. ''They will regret it, but it will be too late.'' 

Only 5 percent of Natick's housing stock is classified as affordable under state 

standards, leaving the community susceptible to 40B development projects. 

This month, officials in the Community Development Department unveiled a new 

initiative, called the Housing Overlay Option Plan, to help Natick reach the state -

mandated level of 10 percent affordable housing. 
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The plan calls for a comprehensive zoning overhaul to encourage affordable housing 

development in industrial zones and in the downtown district. The zoning law 

amendments could  be voted on at next spring's Town Meeting, said Sarkis Sarkisian, 

director of the Community Development Department. 

''This is where we want to see the density occur,'' he said. 

A recent change in zoning law already permits so-called cluster developments with 

smaller lots permitted for town houses. 

Marbady's plan, details of which have circulated for weeks, has been criticized for 

envisioning a crowded, isolated swath of affordable housing, and threatening to 

overwhelm schools. 

Despite the objections, officials said the Zoning Board of Appeals would have few 

options to prevent the project. 

At his election to the Zoning Board of Appeals Monday night, associate member 

Michael Radin called the 40B housing law ''inescapable.'' 

That message was echoed yesterday, as news of the development plan circulated the 

town. 

''That is why this affordable housing plan is so important,'' Soderholm said. ''So you're 

not forced to put housing where you don't want housing.'' 

Benjamin Gedan can be reached at gedan@globe.com 

This story ran on page B2 of the Boston Globe on 5/7/2003. 

© Copyright 2003 Globe Newspaper Company.  
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DELPHIC 
ASSOCIATES 

LLC 
 

 345 Union Street � New Bedford, Massachusetts 02740 � Tel: 508-994-4100   Fax: 508-994-5100 

 

 
May 5, 2003 
 
 
Ms. Jane Gumble 
Department of Housing and Community Development 
One Congress St. 
Boston, MA 
 
 
Chairlady Ms. Jane Gumble: 
 
DELPHIC ASSOCIATES LLC Inc.,  is a real estate development and 
consulting firm with a concentration in the development of “for sale” housing 
throughout the Commonwealth in accordance of Massachusetts General Laws 
40B, 
 § (20-23) – the “Anti-Snob” zoning act. 
 
Delphic takes great pride in designing and developing planned communities 
and construction designs with unique features that insure sustained property 
values.  A vibrant example of Delphic commitment to excellence is “Chase 
Estates” in Westwood, a development of 100 single -family homes, permitted 
in accordance with the 40B statute and the winner of the “Murray-Corman 
A chievement Award” given by the Department of Housing and Community 
Development. 
 
Many of Delphic other communities, including the Preserve at Padelford 
Woods in Berkley have been featured in literature published by the Dept. of 
Housing and Community Development and Citizens Housing and Planning 
Association (CHAPA). 
 
As most of us in the real estate business realize that the cost of housing today 
in Massachusetts is a deterrent to many of our colleges, universities and 
employers throughout the commonwealth in attracting employees due to the 
high cost of housing.  
 
The cost of housing is directly attributable to supply and demand, with 
Massachusetts close to the bottom of ladder on a national basis in meeting 
demands.  Supply of housing in part is limited due to the rigorous process of 
achieving permits.  In many cases the process taking between 2 and 4 years 
and requiring substantial sums of risk capital. 
 
I applaud the governors’ goal of doubling housing starts and I would like to 
offer the following recommendations for the committee’s consideration in their 
report to the Governor. 
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1. Housing Appeals Committee 
 
As of April 1, 2003, the Housing Appeals Committee (HAC) has a Backlog of approximately 
59 (fifty-nine) open cases representing approximately 3,102. “rental units” and 2,887. “for Sale” 
units.  The HAC process can take up to 2 (two) years before a decision is rendered, which is still 
subject to further jud icial processes.  As a result of this lengthy process many developments are 
not built, as the applicant has lost site control, state or federal funding or lacks adequate financial 
resources.  This process must be  accelerated.  While it is unclear as to how the committee will 
rule on these appeals, I believe by clearing the backlog as quickly as possible, a substantial 
number of units will be built, thus creating a substantial economic stimulus, providing a large 
number of market rate in addition to providing much needed affordable housing. One temporary 
or permanent measure to ease the HAC backlog would be to outsource a number of cases to 
retired judges, etc.   
 
In addition, fees should be increased for filing an appeal of a local Zoning Board of Appeals 
decision to the Committee.  These funds could be used to support additional staff necessary to 
review cases in an expeditious manner.  The HAC process should possibly be changed to a 
summary judgment process. 
 
 
2.  DHCD Regulatory Changes 
 
The recent regulatory changes approved by the Department of Housing and Community 
development are only now beginning to have potential impact on applications being submitted to 
the Zoning Board of Appeals. These changes give substantial control to the municipality.  Such 
as: 
  ? Project Size 
  ? Community Progress 

? New Site Eligibility process 
  ? Community Master Plan  
  ? Cooling Off period 
 
 I urge the committee to give these regulatory changes an opportunity to work.  
  
 
3.  Awarding Communities that Produce Affordable Housing 
 
There are many communities in which the Zoning Board of Appeals is trying to do the “right 
thing”; they are working with developers in negotiating ways to produce affordable housing.  I 
would suggest that these communities be given priority in regard to receiving state funding for 
schools, infrastructure and other municipal needs.  A bonus award system should be based on the 
percentage of affordable housing in a community and recent strides to increasing affordable 
housing. 
 

4.  Counting of Affordable units towards 10% Goal 
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We are primarily involved in developing “for Sale” housing.  The major complaint and concern 
we receive from the Zoning Boards is the method by which DHCD counts affordable units 
towards the goal of a community having 10% of its housing stock as affordable. 
  
Presently, the method of counting is as follows: 

•Rental Units – All of the rental units are counted towards the affordable 
  housing goal. 

                        •”For Sale” – Only 25% of the units are counted towards the affordable                                                                                                                  
              housing goal. 
            
The impact upon community services for a “for sale” housing development is equal to if not 
greater than that of a “rental housing” development. 
 
I believe there is misnomer in that rental housing is more affordable than for sale. 
 
Based on the US Dept. of Housing and Urban Development (HUD) Median Income Limits for 
2003, the median income for a family of 4 in the greater Boston area is $80,800.  
 
 Based on these statistics the monthly affordable rent for a 2-bedroom unit with a household of 3 
persons would be $1,450.  With Market rate units renting for approximately $1650.resulting in 
affordable housing index of 13.7% 

 
 vs. 
 

“For Sale” housing development sales price $180,000, market rate of $360,000. offering an 
affordable housing discount index of 50%.  
 
 Furthermore, an affordable home at an interest rate of 7% (rates today are lower) would cost a 
homebuyer $1,405 per month in accordance with the attached sales material.  This monthly 
payment does not include the additional tax savings of home ownership. 
 
Home ownership is more affordable than rental, in addition to the pride of ownership, 
community, etc.  Therefore, I believe the committee and / or DHCD should reconsider the 
method of counting the affordable units. 
 
 
5.  Expedited Process 
 
The statute calls for an expedited permitting process, just the opposite is true.  Many Zoning 
Board of Appeals drag out the hearing process with time between hearings being many times 
from 4 to 6 weeks.  I would suggest a reasonable time limit be established with a period for 
extension for extenuating circumstances. 

 

6.  Title V (State Environmental Code) 
 
Massachusetts is one of 2 (two) or 3 (three) states in the country requiring percolation rates for 
septic systems of less than 1” in 30 (thirty) minutes.  
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There are new regulations, which are scheduled to go in affect on January 1, 2004, which has a 
minimum percolation rate of 1” in 60 (sixty) minutes.  I urge the committee to recommend the 
following: 
 
 ? Confirm the authorization of the issuance of these regulations. 
 ? Implementation prior to January 1, 2004. 
 
I would like to bring to the committee’s attention the action taken by some communities, which 
continue to burden the permitting process: 
 
 ? Many towns do not allow apartments in their by- laws. 

? Many towns arbitrarily increase minimum lot sizes as large as 1 – 3 acres 
   without scientific justification.   
? Increasing application fees for affordable housing contrary to HAC model local  

    rules. (See Duxbury) 
 ? Increasing wetland buffer area to 200’ without scientific justification. (See West 
               Tisbury) 
 
If the committee believes it would be helpful, I would be willing to present my comments 
verbally. 
 
 
 
Respectfully Submitted, 
 
 
 
Paul E. Cusson 
Managing Member 
DELPHIC ASSOCIATES LLC 
 
PEC/mw 
Encls. 
 
CC: 
 

Tom Gleason – MassHousing    Clark Zuegler – MassHousing Partnership 
 Sen. Harriette Chandler     Sen. Susan Tucker 
 Sen. Diane Wilkerson    Rep. Michael Coppola 
 Rep. Robert Fennell    Rep. Kevin Honan 
 Rep. Harriet Stanley    Mayor Sharon Pollard – City of Methuen 
 Mike Jaillet – Westwood Town Admin.   Al Lima – Planning Dir, Town of Marlborough 
 Mark Bobrowski     Kathleen O’Donnell – Kopleman & Paige 
 Howard Cohen – CHAPA    Bill McLaughlin – Rental Housing Assoc. 
 Steve Dubuque – MHPHA    Gwen Pelletier – MA Assoc. of CDC’s 
 Bennet Heart – Conservation Law Foundation  Marc Draisen – Metropolitan Area Planning Council  
 Jack Clarke – Mass. Audubon Society   Kevin Sweeney – HBAM  
 Mark Leff – HBAM    Benjamin Fierro – Home Builders Assoc. 
 Kathy Burns – MassHousing    Werner Lohe, Jr. – HAC Chairman 
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May 14, 2003 
 

Jane Wallis Gumble, Director 
Department of Housing and Community 
      Development 
1 Congress Street, 10th Floor 
Boston, MA 02114 
 
Dear Ms. Gumble: 
 

This letter is being submitted to you as testimony on behalf of the Northern 
Middlesex Council of Governments concerning the proposed revision to the 
“Comprehensive Permit Law”, Chapter 40B §20-23 of the Massachusetts General Laws. 

 
The Northern Middlesex Council of Governments has long advocated revisions to 

the law to better reflect differences among communities and to allow for greater local 
control of the process. 

 
The following is presented in support of improving the Comprehensive Permit 

Law: 
 

BACKGROUND 
 
 Chapter 774 of the Acts of 1969, commonly known as “the Comprehensive 
Permit Law” was created principally to assist in the equitable distribution of subsidized 
or publicly owned housing among the Commonwealth’s communities.  The intent was to 
encourage a “fair share” process so that no single municipality became unfairly overly 
burdened with low and moderate income housing.  This was particularly evident in the 
Commonwealth’s cities which, until the Act’s passage were the host to the 
overwhelming majority of public housing. 
 
 The Act focused on application by exception, that is, communities with greater 
than10% of its housing stock subsidized for low and moderate income housing, .3% of 
its land area developed per year for said housing or 1.5% of its land area in said use, 
may consider its regulations “consistent with local needs” and therefore amend, modify, 
oppose or deny any request for a comprehensive permit as appropriate. 
 The Act does not require each of the Commonwealth’s municipalities to achieve 
the so called 10% minimum as commonly perceived. 
 

The Comprehensive Permit Law Today 
 

 The application of the law today, in practice, differs significantly from its early use 
and intent.  While the law itself has not been amended, the rules and regulations 
governing the subsidizing agencies of the Commonwealth and the federal government 
as well as the operation of the Housing Appeals Committee have seen considerable 
change. 
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 The type of project has changed from earlier models wherein a large percentage 
of the total number of units would be subsidized, often approaching 100%, and most at 
a very deep subsidy or publicly owned, to projects having 25% or fewer low and 
moderate income units and very shallow or indirect subsidy.  The application of the 
Comprehensive Permit Law, in terms of permit applications, appears, by all accounts to 
directly correlate to periods of (1) growth moratoriums or other development restrictions 
imposed by municipalities and (2) periods of limited or reduced financial participation by 
banks on speculative residential building.  In other words, when the finance options are 
diminished for “routine” subdivisions and permits are limited, development interests 
pursue projects through the Comprehensive Permit Process as the financial backers 
consider the ventures more likely to be permitted and completed. 
 
 The source of most of the contentiousness attributed to the law is related to the 
scope and size of the proposed project and the density of the dwelling units on a per 
acre basis.  While not always the case, many projects are initially proposed to the local 
boards with extremely high density in excess of 10 units per acre and considerably high 
total numbers.  Whether this is part of a deliberate negotiating strategy on the part of the 
developer or simply an attempt to maximize the investment is uncertain.  The main point 
is that proposals are often presented in a  fashion that make the process more 
contentious than cooperative.  Local boards are repeatedly reminded by development 
interests that unless the municipality can show it has 10% of its housing devoted to low 
and moderate income housing, it must accept the proposal. 
 

What’s Unfair 
 

 The law, in its current form defines the term “consistent with local needs” as 
being considered consistent if requirements and regulations are reasonable in view of 
the Regional (emphasis added) need for low and moderate income housing considered 
with the number of low and moderate income persons in the city or town and the need 
to protect the health or safety of the occupants of the proposed housing or of the 
residents of the city or town, to promote better site and building design in relation to the 
surroundings, or to preserve open spaces, and if such requirements and regulations are 
applied as equally as possible to both subsidized and unsubsidized housing. 
 
 The above considerations are seldom if ever taken into account in determining 
consistency.  Rather, the “10% test” is simply applied.  The determination and analysis 
of local and regional need is critical to the success of the law in its objective of 
appropriately meeting the housing needs of low and moderate income persons .  
Housing needs are best determined at both the regional and local levels.  Just as the 
economy is viewed at the regional level, housing markets and needs are similarly 
structured. 
 
 The current law, as noted above, does not apply fairly in its intent to all 
communities.  The housing conditions, supply, costs, conditions in a specific 
municipality is not considered; rather, only the number of “subsidized” units of housing 
as qualified by DHCD are used to make an assessment.  Many communities can 
document a significant number of housing units sold within the community on an annual 
basis for values not exceeding the maximum value of property developed and sold 
pursuant to the guidelines for low and moderate income housing.  For example, over the 
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most recent period from 5/1/02 to 4/29/03, 411 housing units  sold or transferred in the 
Town of Dracut. Out of this total 108 housing units sold for less than $168,000.  This 
amounts to 26.2% of all housing sales in the Town.  Over the same period 179 
condominiums transferred with 103 units  
sold for less than $168,000 (57.5%).  The application of the law in this fashion treats 
older communities with significant supply of lower cost housing equally with more 
affluent high cost communities.  
 
 The law needs to be amended to reflect the real life differences between 
communities in consideration of housing values. 
 
 Similarly, the regulations currently in use by DHCD regarding the method of 
counting units as “subsidized” does not allow for the inclusion of rental vouchers, and 
certificates (Section 8).  DHCD maintains that since the Section 8 certificates are 
mobile, meaning that holders can go to any community they wish, the certificates should 
not be counted in any particular community.  This approach is flawed in that there is a 
direct correlation between the number of Section 8 units in a given community and the 
availability of lower cost rental units.  Certificates must be counted as part of the 
community’s subsidized units and could easily be counted on an annual basis by DHCD 
to account for the certificate’s mobile nature. 
 

What Needs to be Changed? 
 

 First and foremost it should be noted that NMCOG does not recommend that the 
original and fundamental objective of the Comprehensive Permit Law be abandoned.  
All communities in the Commonwealth should strive to ensure that a wide variety of 
housing, including rental housing be available on a fair share basis.  The main issue, or 
fault with the current law is its myopic approach as to how the need is met.  
Communities with available housing within range of low and moderate income persons 
should be credited while communities not meeting a reasonable need should be 
strongly encouraged to do more.  Communities capable of documenting progress or 
attainment of certain minimum  
 
standards should not be burdened with excessive “process” by having to proceed to an 
appeal to the HAC in order to determine “consistency with local needs” pursuant to the 
law. 
 
 Regulations promulgated pursuant to the operation of the HAC and 
Commonwealth certification of projects need to be better reflective of the original intent 
and purpose of the law. 
 
 Regulations should also be reviewed by the Legislature on a periodic and timely 
basis to ensure the intent is met. 
 

Some Proposed Recommendations 
 

 Under §20 of Chapter 40B as currently written, at end of 4 th paragraph 
“Consistent with local needs” add the following; or (3) the number of housing units 
transferred or sold in the prior calendar year at a value not exceeding the maximum sale 
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price for a low or moderate income person as determined by the Department of Housing 
and Community Development meets or exceeds 12% of the total number of housing 
units transferred or sold during the same period. 
 
 Add a new section to the existing sections (§23 ½?). 
 
 The Department of Housing and Community Development shall 
promulgate rules and regulations consistent with the preceding sections.  Said 
rules and regulations shall govern the application of the provisions of Sections 
20, 21, 22 and 23 of this Chapter and shall include, at a minimum:  maximum 
density limits, the minimum percentages of subsidized low and moderate units in 
each proposed development project in order to qualify for application of the 
sections, a provision to allow municipalities to gain credit for units participating in 
rental voucher programs, and a methodology for determining the local housing 
needs of a community in view of the regional need for low and moderate income 
housing considered with the number of low income persons in the municipality 
affected and the need to protect the health and safety of the occupants of the 
proposed housing or the residents of the city or town and to promote superior site 
and building design in the character of its surroundings. 
 

The Department of Housing and Community Development shall, prior to 
the rules and regulations becoming effective, present said to the General Court 
for concurrence.  The Rules and Regulations, so promulgated and approved by 
the General Court shall be subject to review and approval by the General Court 
upon substantive change or bi-annually, whichever sooner. 
 
 
 Please feel free to contact me if you need additional information or have any 
questions. 
 
       Very truly yours, 
 
 
 
       Robert W. Flynn 
       Executive Director 
RWF:cas 
[nfeb-nqi.b] 
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A Developer’s Perspective to Chapter 40B 

An Alternative Option 
 

Over the past several years, real estate values have increased noticeably.  
This drastic change in values is directly attributed to the lack of available vacant 
land suitable for residential construction and the desire of many suburban 
municipalities to prolong the review and issuance of the necessary permits as 
way to delay or stop construction.  This is especially true for residential 
developments because municipalities often view residential projects as having 
the greatest impact on services, such as, schools and infrastructure. 

 
Developers who have proposed housing under Chapter 40B of the MGL 

have provided some relief to the housing crisis.   Chapter 40B was enacted for 
the sole purpose of creating affordable housing in municipalities where 
minimum zoning requirements were too restrictive to allow reasonably priced 
homes or provided no zoning for the intended residential use.  In the seventies 
and early eighties, Local Housing Authorities (LHA) were recipients of State 
funding for multi-family elderly and family subsidized housing but many had 
difficulty finding land with proper zoning that allowed such developments.  Only 
a handful of communities, usually cities, had zoning that allowed such uses.  
Suburban communities with their exclusionary zoning bylaws did little or nothing 
at all to contribute toward the production of housing.   The suburban LHAs under 
the direction of the Commonwealth had to use Chapter 40B and the 
comprehensive permit process in order to develop such housing, hence the 
term “anti-snob zoning”.  Of course, in the past municipal objections to 
affordable housing were associated with undue concentration of low and 
moderate-income housing.  These large developments were often magnets for 
crime and other problems that many communities did not want.   Although 
objections to undue concentration of affordable housing was successfully 
reversed by the State’s introduction of programs, such as, the Local Initiative 
Program (which promoted smaller less dense projects, and more importantly, 
the construction of a mix of affordable with market rate housing) today, 
municipal objections to housing relate to their desire to preserve open space. 

 
Many communities acknowledge the need to develop reasonable priced 

housing but often do little to provide the opportunity.  Municipalities cite that 
they are in support of affordable housing but residents in neighborhoods where 
affordable housing is proposed have a “not  in my backyard” attitude.  
Municipalities are for affordable housing and the preservation of fast 
disappearing vacant land but have zoning bylaws that are too restrictive 
requiring, for example, minimum three and four acre lots.  These contradictory 
posit ions lead this developer to think that the environmental concerns 
communities raise are not for the purpose of conservation of open space.  It is 
rather a tool by which a community can delay and hope to stop developments 
in its tract.  If preservation of open space was the goal, the community would 
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have adopted a zoning bylaw that included cluster zoning or zoning that 
allowed higher density, perhaps concentrating in town centers or in areas where 
municipal sewer and water infrastructure are in place.   

 
Communities are for affordable housing but often feel that Chapter 40B is 

a legal tool forced upon the communities by the Commonwealth taking away 
their rights to decide their future.  Planning Boards are most aggrieved by this 
process.  They believe the “home rule” is no longer valid when a Chapter 40B 
projects are introduced and the Zoning Boards of Appeals are designated as 
the authority to approve these projects.   Furthermore, local officials feel 
pressured by the notion that if the community’s affordable housing stock is less 
than 10%, the ZBA denial of the comprehensive permit often results in the 
developer’s appeal to the Housing Appeals Committee, whose decision is 
frequently in favor of the developer.   

 
A developer’s threat to use Chapter 40B as a way to secure concessions 

from the Planning Boards has further compounded the local non-acceptance 
of Chapter 40B.  During a conventional site plan review process, if the conditions 
imposed by the Planning Boards are found unacceptable, some developers 
have suggested that they will abandon their proposal in favor for a denser 
affordable housing development pursuant to Chapter 40B. 
 

Despite these circumstances and procedural abuses by both the 
communities and the developers, this developer strongly believes that Chapter 
40B should not be abolished since it is the only vehicle that provides an option to 
the production of much needed housing, especially affordable housing.  
Chapter 40B should be revised to include new rules and regulations and in some 
instances abolish certain procedures in order to make those rules and 
regulations more effective.     

 
Besides changes to the laws, many communities need to acknowledge 

the current housing crisis and overcome the obvious negative perceptions many 
local officials have about Chapter 40B projects.  The mere municipal 
acceptance of its share of the obligation to promote and provide for the 
opportunity to create housing will lead to a successful zoning bylaw and other 
changes.  The following is one such proposal that may lay the foundation for an 
alternative to Chapter 40B as a way to promote the production of affordable 
housing in our Commonwealth: 

 
a. Establish an Affordable Housing Overlay District (AHOD).  The size of the 

development in an overlay district could be based on the size of the local 
population and the number of housing units built in the community.   A 
community with a population of 30,000 could have an overlay district that 
will allow for larger housing developments than in a community that has 
only 4,000 inhabitants.  The assumption here is that the larger the 
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community the higher the need for affordable housing.   Development in 
an overlay district could also include the following considerations: 

 
• An AHOD will be an alternative development tool to the Chapter 

40B process.  Communities without an approved AHOD will 
continue to be subject to construction of affordable housing 
pursuant to Chapter 40B. 

 
• The AHOD could be proposed anywhere within the boundaries of 

the community on any parcel regardless of the property’s zoning 
classification. 

 
• Municipalities consider and approve a maximum of two 

developments at any time.  All future proposals can only be 
submitted once the construction of one of the two projects is 
completed.  At that time a community can consider proposals to 
replace the one that was recently completed. 

 
• A developer proposing affordable housing under AHOD in a 

municipality with multi-family zoning approved by DHCD, must 
comply with the local multi-family zoning bylaws in effect. 

 
• A developer prior to proposing affordable housing under AHOD 

must show evidence that it has approval to develop affordable 
housing under one of the Federal, State or Local sponsored 
affordable housing programs. 

 
• Communities can allow greater density in areas where sewer and 

water services are available as an alternative to building in areas 
without these services. 

 
b. The minimum requirements for the AHOD must be prepared by the DHCD 

for those communities that do not have provisions for multi-family in their 
zoning bylaws.  Communities that adopt the AHOD will no longer be 
required to have the ZBA issue a comprehensive permit under Chapter 
40B.  The duties for site plan review under AHOD will be assumed by the 
Planning Board pursuant to the requirements found under Chapter 40A. 

 
c. Communities that have adopted AHOD will no longer be required to 

comply with the 10% requirement currently imposed by Chapter 40B.  A 
community with an AHOD does not need to have 10% of their housing 
stock classified as affordable housing and the developer cannot threaten 
or pressure the community to create affordable housing since such 
housing will now be allowed by right. 
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d. Eliminate Executive Order 418.  Municipalities that have adopted AHOD 
should be awarded state funding especially for infrastructure 
improvements, such as, sewer and water extensions, especially in areas 
where affordable housing is proposed.  Communities with sewer and 
water moratoriums imposed by DEP should be eligible and given priority 
for state funding when affordable housing is proposed and when such 
housing would need these improvements. 

 
e. Communities that adopt the AHOD do not have to fear their decision 

being overturned by the HAC since applicants that propose affordable 
housing will now have to file their proposal to the Planning Board pursuant 
to Chapter 40A. 

 
f. Establish statewide monitoring procedures for the maintenance of the 

affordable units.   The DHCD should be designated as the public agency 
that oversees and maintains the affordable housing inventory to assure 
that the affordability is maintained in perpetuity. 

 
g. Allow the use of the AHOD for the conversion of expiring use projects. 

 
Preparing and making available to communities the AHOD for adoption 

may take some time.  Communities and developers in the interim will have to 
work with Chapter 40B and follow all the rules that are still in effect.  
Communities who aspire to develop affordable housing will succeed regardless 
of the current limitations and can overcome all obstacles to the development of 
affordable housing. 

 
Thank you for the opportunity to express this opinion and hope that it will 

provide an alternative to Chapter 40B initiated developments. 
 
Sotir Papalilo, President 
Westwood Associates, Inc. 
370 Main Street – 7th Floor 

         Worcester, Massachusetts 01608 
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Hello 40B Task Force, 
 
I live in Watertown and just came from a zoning meeting last night where our 
local board denied Lincoln Properties a special permit to build 224 
apartments (10% of which would be affordable housing) in my neighborhood. 
 
As I was leaving, the Lincoln Properties developer, Mr. Noone, said to his 
project engineer  "..........well now we'll just go for 40B".  
 
According to a neighbor, Mr. Noone talked to him last week after the 
Conservation Commission and said something to the effect  "you know I could 
have gone for 40B and built 500 apartments ... work with me". 
 
This is an example, a very real example for me and my neighbors, of how 
developers bully neighbors into accepting what the neighborhood does not 
want.  How can this be?  I know this is not what 40B was intended for ..... 
yet 40B is being used as an weapon to overcome neighborhood planning efforts 
and local zoning boards. 
 
Not only is 40B used as the developer's weapon of choice, 40B is just not 
working.  According to statistics I read, only 17,500 affordable units have 
been added in the past five years.  It's not working. 
 
We need to put 40B on hold until we can figure out a way to make it work 
-----40B should be a tool to help build affordable housing ---- not a weapon 
developers use to bully neighbors. 
 
Sue Jenkins 
95 Rutland Street 
Watertown, MA 02472 
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TOWN OF MANSFIELD 
BOARD OF SELECTMEN 

Six Park Row, Mansfield, MA  02048 
(508) 261-7372 

 
Daniel Donovan 

Chairman 
Steven W. MacCaffrie 

Clerk 
Michael W. McCue  

Vice Chairman 
David W. McCarter 

Selectman 
Louis P. Amoruso 

Selectman 
 
 
April 9, 2003 
 
 
Ms. Nancy Andersen, Manager of Rental Division 
Massachusetts Housing Finance Agency 
One Beacon Street 
Boston, MA  02108 
 

Re: 40B Project, Fairfield Green, Mansfield, Massachusetts 
 
Dear Ms. Andersen: 
 
The Board of Selectmen, upon initial review of the proposed Fairfield Green 40B project, desires 
to express our opposition to the proposal as submitted.  As the policy board of corporate 
Mansfield, the magnitude of the project will have a profound impact on our local infrastructure, 
school system, water and wastewater operations.  As you may know, over the past ten years, the 
Town of Mansfield has been, and continues to be, one of the fastest growing communities in 
Southeastern Massachusetts realizing over a 35% increase. 
 
Based upon our initial review, the project proposes to connect to public sewer.  It is the Town’s 
understanding that the State Department of Environmental Protection will not issue wastewater 
connection permits until the Town has completed the Comprehensive Wastewater Management 
Plan.  Our sewer capacity is above the 80% threshold, requiring the above-mentioned plan to be 
completed by the Town.  This project will certainly place a strain on our sewage treatment and 
disposal operations at a time when we can least afford to accommodate the magnitude of 
additional flow from this project.  Given the location of the Fairfield Green proposal, at least 
one, and perhaps more, sewer lift stations will be needed to pump waste from this site a 
considerable distance to existing sanitary sewer mains.  These lift stations will place a 
maintenance and repair burden that would not exist on a site utilizing a gravity system.  
Likewise, the Town is very concerned about our drinking water supply.  The town currently has 
a seasonal water use deficit that forces outdoor water use restrictions and has required outdoor 
water use prohibitions during times of peak demand.  The projected number of bedrooms 
proposed at 384 will result in the equivalent consumption of 128 three-bedroom homes.  If the 
State was inclined to ignore our concerns and grant project approval, such approval must be 
conditional so that no more than 45 units are constructed in a single year.  This will permit a 
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phased- in approach whereby the strain on our water system can be gradually introduced into our 
water system.  Furthermore, our water connection policy requires that the developer 
replace/conserve water on a two-to-one ratio.  The developer will be required to save two gallons 
of water for every one gallon committed to the project.  In order to achieve this savings and to 
minimize the impact on our water system, a phased- in approach to the construction of units will 
be necessary. 
 
The project will introduce a large amount of traffic onto West Street, which is already 
overburdened with a significant increase in traffic volume due to our population growth (as 
stated earlier).  West Street is a narrow road, 18 to 24 feet in width, with limited sight distance, 
due to a hill and a curve in the location of the proposed project.  The State should require the 
applicant to complete a traffic study and analysis, and the results should be reviewed by the 
Massachusetts Highway Department prior to the issuance of any site eligibility letter. 
 
Furthermore, the local Zoning Board of Appeals recently closed a public hearing on a 42-unit 
apartment complex under the 40B process.  Two other 40B projects are filed with your office 
and the Town of Mansfield.  Public hearings on those projects will open at the end of April.  The 
first is a 24-lot single-family “for sale” development including seven (7) affordable homes.  The 
second is a proposed 72-unit rental project whereby the Town believes that the applicant may not 
have control of the site.  Should the Zoning Board of Appeals approve all proposed projects 
articulated in this letter, an additional 126 units of affordable housing will be credited to our ten 
percent affordable housing threshold mandated by the State.  Presently, based on the number of 
affordable housing units currently in our community, the Town only needs 231 additional 
affordable housing units to reach our ten percent affordable housing threshold.  The Fairfield 
Green project, if approved, will raise the percentage of affordable units in Mansfield well above 
the 10 percent threshold while abutting communities are not close to the ten percent threshold 
requirements. Under this scenario, only 105 units of the Fairfield Green project would be 
necessary to reach our ten percent threshold goal. Should the project approval at the State level 
move forward, the Town adamantly desires to reduce the project scope and size to no more than 
105 units of affordable rental housing.  If at a future time, the Town falls below the threshold, 
then an additional phase of the Fairfield project could be permitted. 
 
Finally, the potential impact to the school system will be enormous.  The applicant must be 
required to prepare a complete fiscal impact analysis incorporating all aspects of anticipated 
municipal services to be impacted from this project. Furthermore, the Town is presently dealing 
with a strained budget, and an increase in demand on both the municipal and the school services 
will result in further cutbacks and an overall reduction in services to our residents. 
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While the Town of Mansfield remains committed to affordable housing initiatives, such large-
scale impacts based on project size places an unusually large burden on a high growth 
community at a time when we can least afford such impacts. 
 
Sincerely, 
 
 
Daniel Donovan 
Chairman, Board of Selectmen 
 
Cc: John O. D’Agostino, Town Manager 
 Shaun Burke, Director of Planning & Development 
             Richard Lewis, Conservation & Environmental Planner 
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Dear Editor,  
 
Although a member of the ZBA, I am prevented from participating in the hearings on the 40B 
affordable home project on Adams Road, as I have not been a member from the beginning of the 
hearings.  Instead I have exercised my right as a citizen to participate and I have attended almost 
all such hearings and have done a lot of research and have raised many issues regarding this 
particular  project. The hearings are now closed and citizens and applicant alike are prohibited 
from additional input to the board, for any reason.  
 
Among those issues is the size of the homes being proposed as “affordable” homes. These homes 
are 2500 SF in size and will sell for $153,000 to median income families. The market rate 
homes, identical in size, will sell for $415,000. In Grafton, 93.4% of all the homes are less than 
2500sf in size. Obviously, most of the “McMansions” are those over 2500 sf and represent only a 
tiny proportion of the “normal housing needs” of Graftonites.  
 
The applicant, Mr. Hingorani, who has two lawsuits pending against the Town involving his 
subdivision proposals, had stated, “The affordable homes have to be the same on the outside, and 
therefore must be the same design and size.” 
 
Because the affordable homes are oversized, more market rate homes must be built to make up 
the subsidy of over $100,000 per home on a cost basis.  
 
A top rated 40B lawyer in the State, at the recent statewide affordable housing conference, 
indicated that the affordable homes only “have to look the same from the street, they don’t have 
to be identical in size”. For example, a 1600 sf “block” could have a 900 sf  rear addition and 
still look the same as a 1600sf  house. The ZBA members have failed, in spite of citizens 
pointing this out, to rebut the applicant’s erroneous statement and his oversized submission. I 
have submitted several reiterations of a chart, which shows the relationship between the cost of 
homes built, and the sales of those homes. This chart shows the “breakeven” point as well as the 
percentage of profit for homes and clearly shows that, using a reduced size affordable home the 
applicant can build 40 homes with a 9.2% return.  
 
Instead, the applicant has selected 2 designs from a “catalog” and used those inappropriate 
design submissions for both affordable and market rate.  
 
At a recent meeting of the ZBA, one member was at a loss to justify reduction in the number of 
homes being built. I would contend that allowing such oversize “affordable homes” is one reason 
driving the size of the project and it’s accompanying impacts on the adjacent Miscoe Brook and 
the accompanying Hennessey property, bought by the Town several years ago at over 
$2,000,000.  
 
I support the ZBA but am saddened that, with a deadline approaching, they do not have time to 
adequately study carefully researched citizen input before issuing a decision that will seriously 
affect that portion of Grafton which has, until now, remained fairly well protected.  
 
The Walnut Woods fiasco, which has already caused sediment damage to the Miscoe, is only a 
smaller example of these mistakes in approving Hingorani’s horrific handiwork.  
 
Roger Hohman 
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Thank you, especially to Senator Hedlund and Representatives Hynes and Bradley. Chairman 
Kimball sends his regrets for not being able to take advantage of your invitation.  
 
I will briefly touch upon the challenges faced by towns like Mansfield and Norton, and what are, 
I believe, the concerns of the vast majority of towns grappling with the effects of unfettered 40B 
projects. These are things I would ask you to consider in your deliberations. 
 
However, I wish to preface my remarks with this. I resent the moniker ‘anti-snob’ legislation. I 
personally opposed the way 40Bs are forced down the through to towns, but I’ll tell you this, I 
would qualify for consideration for a 40B in my town. Many towns recognize the issue of 
affordable housing and are trying to reasonably confront to the need. In Mansfield we have 
created new housing oversight boards; have spent time, energy, and money in competing for 
grants that facilitate repairs to homes owned by low and moderate income families; and members 
of the Board of Selectmen have for the past few years been pushing town meeting funding for 
affordable housing initiatives – a difficult sell in such economic times. Many towns in 
Southeastern Massachusetts have done the same. I met the gentleman, Bob Kimball, Chairman of 
the Norton Board of Selectmen, in whose place I speak today in the middle of a rainstorm as he 
climbed down from the roof of a Habitat for Humanity home. He wore a tool belt and a pouch of 
nails and carried a hammer in his hand, as he was giving his own time to work on this affordable 
home on South Worcester Road. Norton is current creating their own affordable housing plan as 
well. 
 
We worry about 40Bs not because of the NIMBY factor of affordable housing, but because of 
the impacts an entire project brings to a town. Remember, typically 75% of such a project is 
market rate units….. not what is deemed affordable housing. Developers are able to ask whatever 
the market will bear for these units and, as good businessmen, they do. Given this dynamic, the 
40B provisions in a way have a contradictory effect by he lping create a raft of expensive, luxury 
houses, perpetuating the perception of ‘snob’ communities. We as towns cannot control the cost 
and the size (in most cases) of the homes contractors build. These are the real drivers of the % of 
affordable housing. So our citizens suffer as a result of the market as municipal budgets are 
forced to compensate. 
 
Towns throughout southeastern Massachusetts and other parts of the state have experience up to 
35% growth through the last census cycle, growth that in and of itself is a challenge to service in 
terms of infrastructure, emergency services and education. Thrown into this mix, 40B projects 
put immediate, almost uncontrollable, stress on water, sewer, transportation, and other municipal 
services. These are services that many towns need to responsibly manage not only because they 
are precious resources, but also in many instances because the state mandates such. In the 
instance of Mansfield, strict water conservation and water connection policies were required by 
the state in order for the town to sink a much needed well to insure the continued flow of potable 
water to Mansfield residents. I noted that Mr. Talerman of Kopeland and Page mentions such 
concerns on March 31. Large 40B projects threaten not only our intent s, but the mandated 
intentions of the state.  
 
Aside from financial and administrative concerns, let’s talk about something that perhaps people 
don’t like to mention – the way 40Bs can change the culture and the appearance of a community. 
Don’t misunderstand. This is not a barb against affordable housing. I am not talking about the 
financial or the social background of any new resident. Rather, it is an invective against changing 
the culture of a town through enormous 40Bs, against the size and scope of those 40Bs that tear 
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down the fabric of a neighborhood not equipped or designed to handle it. That is why we have 
particular areas zoned for particular sizes and types of projects. Such 40Bs are an artificial and 
accelerated redistribution of housing stock, some affordable, but most market value or above.   
 
Towns devise master plans for 5 to 10 years out to get not only a better picture of what the town 
will look like and how to manage the uncontrollable, but also what it should look like and give 
sane, rational means to get there. Master plans and ensuing zoning regulations aren’t arbitrary; 
they are carefully crafted documents that take months of work by a wide range of people. They 
attempt to carefully husband resources, such as commercially zoned land, so as to allow for even 
progression toward the future. Taking commercial land for 40Bs is a double negative, given the 
lack of services a business usually requires and the tax revenue   property and personnel property 
tax brings in. The onerous nature of the 40B process sets all this hard work aside and disrespects 
the goals of the community for its residents.  
 
What can be done? Even if the 40B provisions were currently heralded by all camps as great 
legislation, I would still call for its suspension. We cannot afford it right now.  
 
Local set-asides - Mr. Draisen of the MAPC rightly said last meeting that affordable housing 
restricted to current residents of the town is not free from problems, the increase in the housing 
stock and some end will equate into additional burdens on the towns expenses. It is not a zero 
sum game. The argument of the recent study that additional students here and there with not 
necessarily impact the number of teachers needed, that there may be an extra seat, is specious. 
Given the size of 40Bs and the fact that almost every city and town in Massachusetts is laying off 
teachers in this economy, there are no extra seats. School department and its ancillary costs are 
an almost 70% driver of municipal budgets.  
 
One time reimbursement is whistling past the graveyard. The operating budget as a base 
increases with increased units and unless these increases can be supported by a predicable and 
reliable revenue stream, taxes will increase and the elderly and other marginal households will be 
forced to leave as a result more of the before mentioned 75% of market rate housing built. Again, 
that’s the real rub, the market rate housing.  
 
Circuit breakers  - There does exist the notion of circuit breakers in the large project provisions, 
but the 2% thresholds will still allow major impacts in budgets in this year and the years for the 
foreseeable future in which $50,000 can make or break a $60mil budget. There is very little 
margin.  
 
What might work –  
 
Most of what has been proposed and championed by Chairman Kimball and introduced in the 
House by Representative Coppola. I also note the efforts of Representatives Bradley and Hynes, 
as well as Senator Hedlund.  
 
A call for limits on profits for 40Bs that might dissuade predatory developers using the 40B 
provisions as a cover for action and as a Trojan horse.  
 
Increase the % of affordable houses that need to be built to qualify. 
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Give more weight to the input of the community in question. Consideration should be given at 
every stage of review and approval of a 40B of the impact on services of the town and factored 
into every decision. 
 
40B units, especially in rentals, should remain affordable in perpetuity. 
  
Catch those that really use zoning to promote ‘snob-zoning’. Of course, this is subjective.  
 
… and any other less draconian approaches that encourage rather than punish towns to work for 
affordable housing. 
 
When it comes to the goal of affordable housing, the ends do not always justify the means, 
especially in the way that the 40B is now being manipulated.  
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April 14, 2003 
Governor Mitt Romney Ch 40B Task Force 
Department of Housing and Community Development DHCD 
One Congress Street 
Boston, MA 
 
As a Town of Stoughton Planning Board member, Executive Order 418 Community 
Development Committee member and Town Meeting Representative (elect), I would 
like to thank the Task Force for this opportunity.  
 
I have read all the Task Force Meeting Minutes and concur with the stated goals and 
purpose of the Task Force. 
 
The first thing I must say is that we are not opposed to affordable housing. In fact, 
proposed legislative changes I drafted for State Representatives William Galvin and 
Louis Kafka, are entirely rooted in making 40B effective in it's goals, while attempting to 
address local concerns.  (Copies previously made available to DHCD Anne Marie 
Gaertner) 
 
Stoughton is an affordable community. MAPC statistics reflect our median sale price is 
below $175,000 and average annual wages are below $38,000. (Attachment 1)  One 
third of our housing stock are apartments.  We have DMR/DMH/Section 8 and HUD 
approved condos.  Numerous students qualify for Title I grants.  Nearly half of our 
housing stock currently remains appraised at less than the affordable limit of $200,000.  
(The mean assessment is $212,700.) 
 
Stoughton continues to demonstrate it's commitment to housing. During our EO418 
Visioning Series; of the 4 key study areas (Natural Resources, Economic Development, 
Transportation and Housing), we elected to apply nearly 50% of our budget towards the 
Housing element, and identified creation of an Affordable Housing Policy for DHCD to 
certify.  This was carefully considered in the Planning Board's vote to temporarily place 
a hold on new 40B's. (Attachment 2) 
 
Stoughton currently has two active 40B applications, with four more in the pipeline. One 
application, the Goddard Highlands, embodies nearly every aspect of the issues which 
the Task Force has been debating.  In short time, it is not possible to touch on all it's 
issues.  Therefore, one issue, the Initial Comment Period Process will be focused upon. 
 
These are photos of the land upon which Oxford Development wishes to construct 112 
housing units, at 5 times the current allowable density; only 28 units will be 'affordable'. 
 
Recent commercial development has proven the significant consequences for existing 
abutting homeowners. This photo is the rear property line of one abutter who had to 
construct a new septic system, and install French basement drains, at a cost of  
approximately $40,000. 
 
Earlier attempts to develop this land failed. The Goddard itself abandoned its plans, in 
part, due to an Army Corps of Engineers report identifying the lands significant high 
water table and special flooding characteristics.  Just prior to Oxford, another developer 
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abandoned plans for a conventional 28 lot subdivision, again due to significant 
environmental concerns.  Now, Oxford argues the property can sustain 112 units of 
housing; while no substantive change has occurred to the character of the land. 
 
These, and other public health and safety issues, such as that the property contains a 
public water supply, were identified by the Planning Board to EOEA during the MEPA 
process.  (Attachment 3) 
 
Ms. Ellen Roy Herzfelder wrote in the FEIR Certificate citing “concerns about the 
impacts of the project on the adjacent Goddard Well and on local flooding”...she wrote, 
”I expect DEP will closely scrutinize the design of the project’s stormwater management 
measures”...”I note in particular the importance of protecting the quality of water at the 
Goddard Well.   The proponent should strongly consider redesigning the project layout 
...so that roads, drainage structures, utility lines, and housing units are not located in the 
well’s Zone IIA or immediately adjacent to the well’s Zone I or II.”  (Attachment 4) 
 
Oxford contends to our ZBA they do not need to redesign; that these are merely 
suggestions of the MEPA Certificate process, which 40B trumps. 
 
During the initial "30 Day Comment Period", our Board of Selectmen (BOS) was  
advised by Town Manager, via Town Counsel, that the response was not in fact 
statutory, but was only a bank deadline; so the BOS simply responded that the 
developer did not provide enough information to comment on. (Attachment 5) 
 
This occurred even though the Selectmen had only weeks earlier voted unanimously to 
engage the Trust for Public Lands (TPL) to negotiate a purchase price with the Goddard 
on behalf of the town for the property consistent with the Towns Open Space Plan.   
The TPL offered the Goddard $1,000,000 on behalf of the town for the property. 
(Attachment 6) 
 
Now, Oxford contends this is irrelevant. The CMR cites this as reason for HAC to 
uphold a denial, placing the burden of proof on the developer. Supporting  
documentation was obtained from the EOEA Division of Conservation Services. 
(Attachment 7)  Again, the developer believes 40B trumps the Town.  
 
Other comments were submitted to the bank. A Selectman, commenting as a resident, 
the Open Space Committee, and other citizens, provided pertinent facts about the 
property (Attachment 8) which the subsidizing bank apparently ignored. 
 
The Eligibility letter does not mention the Goddard Well (the town's third largest water 
supply which is on the property), the Army Corps of Engineers report citing the Special 
Flood Hazard Area, nor the Towns Open Space Plan. 
 
Apparently the bank believed they only had to consider comments submitted by the 
'chief elected official', and could ignore all other comments. 
 
Ms. Jane Wallace Gumble DHCD Director was petitioned requesting the Goddard 
Project  Eligibility Letter be declared null and void, due to it's lack of consideration of 
submitted information. (Attachment 9) 
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Last June, Oxford applied for eligibility under MassHousing.  
 
The MassHousing notification/30 day comment period letter (Attachment 10) was raised 
briefly at a BOS meeting on August 27th, and a response issued two days later.  
(Attachment 11) At that time, the application had now been before the ZBA for over four 
months. 
 
For apparent lack of substantive comments, MassHousing subsequently extended the 
comment period issuing a second 30 day comment period letter. (Attachment 12) The 
BOS did not reply, nor did the ZBA. The only replies on file are from the Planning Board, 
the Board of Health and the Open Space Committee. (Attachment 13) 
 
Oxford later withdrew their MassHousing application, leaving them with their original 
NEF letter as their funding source.  
 
So now, the ZBA has a project, which has numerous documented public health issues, 
public safety issues, environmental impacts, open space issues, still before them.  
Concurrently, the Conservation Commission denied the applicant's Notice of Intent, 
partly becasue the DEP is hearing Appeals. (Attachment 14) 
 
Oxford meanwhile threatens the Board at each hearing and working session, that they 
"expect this to be the last hearing" and that "if you don't grant my waivers, I'll get it at  
HAC". 
 
This typifies a problem many communities face which is causing such frustration with 
40B.   
 
The Project Eligibility process simply did not work during the abundance of NEF 
applications.  
 
DHCD has since responded with regulatory changes to NEF.  Mr. Thomas Gleason, 
Executive Director of MassHousing, testified at last summers 40B hearings, stating, 
“Our site approval letters...respond to community concerns such as traffic, public safety, 
the provision of water and sewer”...”When appropriate, we will deny site approval for 
development proposals that raise serious local issues”...”It is clear that some of these 
planned developments should not be built, and we will not finance them.” (Attachment 
15)   
 
We applaud Mr. Gleason, however, it now appears that prior NEF Project Eligibility 
letters will simply remain as is.  Attorney Kathleen O'Donnell noted during her 
presentation at the March 18th Task Force Meeting, "the recent regulatory changes 
made by the DHCD related to the New England Fund (NEF) are very good, but they 
have not had an impact at the local level yet since the majority of projects before ZBAs 
are NEF projects that were submitted prior to the new regulations." 
 
To allow pre-existing, consummately flawed, NEF eligibility letters to stand, which 
knowingly disregard local concerns, is simply unjust. 
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This Task Force, which represents the Governor's campaign promise to look hard upon, 
and fairly upon 40B, has a responsibility to mandate re-consideration of these prior NEF 
Projects. 
 
It is no secret that this Task Force has come under considerable public scrutiny of late 
by those who contend it consists of only one viewpoint. This Task Force, can stand to 
regain considerable stature, by mandating this re-evaluation.  Making this decision 
would go a long way to quelling this growing sentiment. 
 
Again, I reiterate, we are not opposed to affordable housing, just look at our statistics, 
we are for the creation of housing which meets the needs of all the Commonwealth's 
citizens, while maintaining respect for local concerns of public health, safety and the 
environment. 
 
Thank you. 
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Dear Ms. Gaertner: 
 
Mr. Fred Habib, DHCD kindly returned my call yesterday morning and advised me that the agenda for 
your meeting on Monday, 4/14.03 between 2:00 and 4:00pm is currently full... that you are hearing from 
approximately 13 people giving testimony about their individual experiences with the Chapter 40B 
process and that although your agenda can not currently tolerate additional verbal testimony, that you will 
enter written testimony into your study and the report of your findings which I understand will be delivered 
to Governor Mitt Romney by May 30, 2003. 
 
I would ask that you consider very seriously and include in your report to the Governor, the process the 
residents of the Town of Marblehead have experienced and continue to experience with the Town's 
Zoning Board of Appeal's review and evaluation of a comprehensive permit project, currently being 
considered by the ZBA. 
 
The comprehensive permit for the subject project ("Marblehead Highlands") was filed in mid-August, 
2002.  The site of the proposed development comprises approximately 4.2 acres of land currently and 
historically accessed via two routes from south Lime Street and Tioga Way.  The site is zoned for single-
family dwellings on site of at least 10,000 sf.   With required roadways we understand that the site, if 
developed under the requirements of the governing Zoning By-law, could accommodate approximately 12 
single family units or, about 3 single family residential units/acre. 
 
The applicant initially proposed a project of 94 units on this parcel of land (in excess of 22 units per acre). 
The applicant's proposal includes the elimination of the routes currently providing access to and egress 
from the site from the south and proposes a new, single access roadway to the north onto a small, local 
roadway (Peach Highlands), via the front yard of a single family home fronting on Peach Highlands.  
Because of restricted sight lines to and from traffic along Peach Highlands, the applicant has now 
purchased one of the homes on Peach highlands, adjacent to his proposed new, single entry driveway, 
and will be required to make physical modifications to the property on which that home sits and to the 
geometry of peach Highlands in order to achieve what even then will be marginally acceptable sight lines  
from a traffic engineering perspective.  The applicant has added that single family home into the scope of 
the project thereby increasing the total count of proposed new units to be considered under his 
comprehensive permit application to 95.   
 
Although the ZBA has requested, from the proponent, a current independent appraisal for site of the 
planned development, the applicant has not provided one. Clearly the ability for the Town's residents and 
the ZBA to evaluate the applicant's pro forma(s) is made impossible without a fair and current valuation of 
the property if it were to be developed under it's as-of-right condition.   
 
The ZBA has reviewed the applicant's proforma as the project would be developed with 94 (95) units, 
they have on numerous occasions explained their inability to be complete in this regard without a current 
appraisal of the property.  The ZBA has neither received an appraisal from the applicant nor have they 
commissioned one themselves (which would seem to be the way to ensure that the assessment is made 
independently).   
 
Although there is no external pressure to bring prompt closure to the ZBA's public  hearings, even though 
they have no ability to truly assess whether a reduction in the proposed project density would render the 
project "uneconomic", the ZBA is attempting to expedite the process, to the anger of the Town's 
residents, and is in the process of drafting "conditions" under which they would consider approving the 
project. The ZBA seems to be acting out of fear that they have little or no ability to stand in favor of a such 
a project but stand inn favor of one with significantly less density.   The ZBA has not yet even held public 
discussion with respect to the issue of Density.  While two of the ZBA members have spoken in support of 
reduction in density, the ZBA has not yet heard from interested residents of the Town, they have rudely 
asked an attorney attending the most recent hearing, at the request of interested Town residents) to hurry 
through his questions and recommendations, and has now advised that the ZBA, (at their next scheduled 
meeting on May 19, 2003) hear only one 1/2-hour (30 minutes) of testimony from residents (in total...not 
per/resident) so that they can bring quick closure. 
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The residents are clearly feeling intimidated by requirements of the process being imposed by the ZBA 
and are fearful that the ZBA will approve this project with minimal reduction in density, any access route 
the applicant desires, and with any deviation from the underlying dimensional constraints in the Town's 
zoning by -laws the applicant requests (height, density...parking space size ... with the purpose of having 
to then appear before the Housing Appeals Committee where, we've been convinced, the applicant's 
entire project will be approved, under essentially any circumstance, as initially proposed by the applicant. 
 
Here's the interesting twist:   
The neighbors abutting this parcel of land support the site's development with residential units of which 
25% are affordable; however, there is no rational explanation for a law which requires that such a piece of 
land, which can be developed with 12 single family residential units under its underlying zoning 
constraints, must be developed with almost 8 times that allowed density (i.e., 95 units) in order for it to be 
truly not "uneconomic" to the comprehensive permit applicant.  
 
The process should require that an applicant start with the underlying zoning and then demonstrate how 
many units must then be added to the as-of-right maximum in order to achieve the count of units, with the 
appropriate percentage of affordable units, which provides the applicant a fair and reasonable profit.   
 
The process should require the financial evaluation of each additional unit required in the proposed 
development, above the density allowed as -of-right...and the density of the project should then be limited 
these iterative evaluations demonstrate that a fair and reasonable profit will be achieved by the applicant. 
 
The process should not allow an applicant to propose a project which hugely exceeds the density which is 
allowed as-of-right (as in this case in Marblehead, where the proposed density is almost 8 times that 
allowed as-of-right) requiring the town and its ZBA to then have to determine how to fairly reduce the 
proposed density, with the underlying fear of "losing it all" at the Housing Appeals Committee if the 
applicant that avenue as a window of opportunity. 
 
Clearly, a project with an affordable component, would necessarily exceed the density allowed as-of right 
in order for such a development to be attractive to a residential developer and the neighbors of this 
project would certainly support an affordable residential development on this parcel which exceeds the 
as-of-right density; however, the burden of proof should rest with the applicant, to show why and by how 
much the as-of -right density must be exceeded ...by adding to the allowed density.   
 
We ask that your report to Governor Romney take this project specifically and the process under which it 
is being evaluated, under the CH.40B process, into serious question.  In the Town of Marblehead, with its 
8,746 residential units - there is an average density of approximately 5 units/acre. This project proposes 
in excess of 22 units per acre. 
 
We would greatly appreciate your guidance in this regard. 
 
Sincerely, 
 
 
Jan Machnik 
15 Peach Highlands 
Marblehead, MA 01945 
t: 781.631.1039 
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Fred, 

I would like to thank you for extending to me the opportunity to present on 
Monday afternoon (2-4) to the 40B task force committee you are on. I feel that 
as a representative from a neighborhood directly affected by two recently 
approved 40B permits, I can speak candidly to the committee on the 40B 
process.  

I will present to the task force how 40B is doing just the opposite that it was 
intended to do. The following are some examples:  

1)      An existing Process flaw: The current Ch. 40B actually reduces the 
number of “affordable” housing units.  

Cause – 40B definition of “affordable” does not include what is affordable. 

Problem - Current definitions do not include trailer park units. At a 
recent Selectman’s meeting they suggested to a trailer park owner who 
is adding 26 new units, not to expand with new trailers with the price 
tag of between $50-80k.  Instead they recommended that the new units 
be constructed using modular homes with foundations that can be 
considered/counted as affordable housing. The difference would be in 
increase of a units cost to approximately the $120-150k price range. In 
essence building less “affordable” units.  
  

Solution – Expand the definition of existing affordable units to include 
in a town’s existing inventory, the available housing that actually meets 
the affordable threshold of income as calculated under Ch 40B including 
trailers 
  

Cause – 40B definition of “affordable” again does not include what is 
affordable. 
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Problem - Under the affordable housing rental formula a newly 
approved Ch. 40B apartment expansion will allow for a substantial rental 
increase above the current rates and still be considered affordable. In 
essence building less affordable units.  

Solution – Expand the definition of existing affordable units to include 
in a town’s existing inventory, the available rental housing that actually 
meets the affordable threshold of income as calculated under Ch 40B. 

 Bottom line here - remove the subsidized part of the formula to be used 
in calculation of existing affordable housing inventory. 

  

2)   An existing Process flaw: Limited resources prevent anything to happen 
but the granting of a 40B permit -  reducing the actual number of 
“affordable” housing units.  

  

Problem – Our existing volunteer ZBA lacks the resources/funds 
available to conduct the necessary due diligence. This lack of resources 
prevents the board from doing anything but approve any 
comprehensive permits. This is intentionally done to preventing the 
town from any exposure to potential litigation costs. Attorney Kathleen 
O’Donnell [Mr 18 meeting] noted several stress points in the process. 
“Costs to the developer v. Information needed by the ZBA.” The reality is 
a ZBA is unable to afford anything else but a rubber stamp.  

Note: the existing process in my town did allow for the hiring of 
Attorney Mark Bobrowski. Unfortunately what I observed in this process 
was Mr. Mark Bobrowski. actually performing the duties of a lobbyist for 
the developer. It became evident by comments made, that the attorney 
was not considering the needs of the town for affordable housing. It 
was also evident that the attorney did not allow for the appropriate 
review of the Performa to see if it was truly necessary to override local 
zoning to be profitable.  

This flaw in the process is forcing abutters and neighbors of Ch. 40B projects to spend 
tens of thousands of dollars to protect the character of their community. In fact we 
expect to see attorney costs in the range of $50-$70,000 to appeal a recent local 
decision. 
  
Under the false pretense of producing affordable units, developers with an army of 
lawyers are going from small town to small town actually running over existing zoning 
laws for their own profit. Developers are smart enough to know they have a better 
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chance in a small town with a lower per capita income, to get a permit passed then in a 
more affluent town where people with higher incomes and more disposable income can 
more likely afford to protect the character of their community. In essence Ch, 40B is 
building less affordable units in communities that already have them but not in the 
towns that have trophy homes! 

  

Thank you again for this opportunity.  

Sincerely,  

Rob Crossley  

Home: 978-346-8095              rob.crossley@verizon.net  

Work: 978-6254239                 rob.crossley@Getronics.com  
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November 7, 2002 
 
State Representative William C. Galvin 
State Representative Louis L. Kafka 
Room 238 
State House 
Boston, MA  02133-1020 
 
 
Re: MGL Chapter 40B Request for Proposed Revisions 
 
Dear Representatives Galvin and Kafka: 
 
Thank you for the opportunity to submit ideas and suggestions on how the State’s affordable 
housing law, Ch.40B, could be improved.  As has been well documented through many regional 
news sources, nearly every municipality in the Commonwealth has been affected in some way by 
the recent explosion in 40B Comprehensive Permit applications.  
 
Possibly the most significant issue regarding 40B, is the way local controls established under 
Ch40A Zoning, are obviated under 40B.  It seems, the local controls of which the 
Commonwealth’s State Charter holds as a fundamental truth of governance, has been stripped 
absolutely.   
 
What has also been heavily focused upon, is the ability of developers to bypass local 
requirements in the form of waiver requests.  What is very interesting however is, if one reads 
the statute explicitly, there is absolutely NO mention what-so-ever mandating the provision of 
waivers.  Originally, 40B was only intended to promote permitting process expediancy via one 
stop shopping, hence the name ‘comprehensive’ permit.  However, over the years, and through 
the Department of Housing and Community Development’s (DHCD) promulgation of the statute 
via CMR 31, it has drastically changed to become a way for developers to club municipalities 
with unwelcome results. 
 
The only industries being served by the current use of 40B are real estate developers, housing 
contractors, attorneys, consultants, and land use and planning educational seminar providers.  
The very citizens which 40B was meant to provide for are not even part of the equation in the 
developers proposal.  Most 40B proposals are clearly focused on bottom line profit through 
maximum density development, not on the creation of safe, desirable, affordable housing for low 
and moderate income applicants. 
 
The focus on changing the affordable housing law in Massachusetts must originate from a focus 
on the desired results first, then re- focus on the basic processes by which the results can be 
achieved.  When the creation of affordable housing, is conducted in  a manner which is truly 
‘consistent with local and regional needs’, which is the established  criteria, albeit undefined, of 
the DHCD Housing Appeals Committee (HAC), then, and only then, will the affordable housing 
crisis truly begin to be worked on.  Until such time,  
 
State Representative William C. Galvin 
State Representative Louis L. Kafka 
MGL Chapter 40B Proposed Revisions 
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only the beneficiaries listed above will continue to prosper.  It is quite evident that this is the 
case, as these industries are the ones who lobby our lawmakers stating that the law is fine as it is.  
We know it is far from fine, and in dire need of revision. 
 
The following itemized suggestions are being set forth for your consideration in filing legislation 
for the next session.  They are further categorized into three focus areas; 
 

• Affordable Housing Creation & Regional Planning 
• Roles of the DHCD and the HAC 
• Local Municipalities Involvement 

 
I would be pleased to meet with you to discuss this these suggestions further, and would also be 
willing to testify before any committee or sub-committee if desired. 
 
 
Affordable Housing Creation & Regional Planning 
 
1.  The required minimum percentage of affordable units, in relation to total units, should be 

increased.  Currently only 25% of total proposed units must be made affordable.  For a town 
such as Stoughton, which per DHCD has 6.97% affordable housing units, to meet the 10% 
goal, at a growth rate of 0.5% per year (as suggested recently by Governor Jane Swift), 
would require an overall 20 percent increase in total housing.  The chart below demonstrates 
this:   

 
YEAR TOTAL 

HOUSING 
UNITS 

ANNUAL 
CHANGE 

IN 
TOTAL 

HOUSING 
UNITS* 

ELIGIBLE 
40B 

INVENTORY 
HOUSING 

UNITS 

CHANGE IN 
ELIGIBLE 

40B 
INVENTORY 

HOUSING 
UNITS* 

CH40B 
INVENTORY 

% 

CUMULATIVE 
CHANGE IN 

TOTAL 
HOUSING 

UNITS 

0 10,429 - 727 - 6.97  
1 10,729 300 802 75 7.47 300 
2 11,041 312 880 78 7.97 612 
3 11,377 336 964 84 8.47 948 
4 11,737 360 1,054 90 8.98 1,308 
5 12,121 384 1,150 96 9.47 1,692 
6 12,529 408 1,252 102 9.99 2,100 

       
 
*Based on current CMR which only requires a ratio of one affordable Unit for every 4 new 
housing Units developed under the Statute.  
State Representative William C. Galvin 
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This is certainly inconsistent with recent doctrines, such as Executive Order 418, which 
prescribes to end suburban sprawl.  Therefore, to be effective, the requisite minimum ratio of  
affordable units to total units should be increased significantly. 
 
2. The State should recognize the inherent tie between a 40B proposal which impacts  services 
i.e., schools, public safety, infrastructure, etc., by providing financial assistance to communities 
granting permits in relation to the number and type of units created.  For example, a large scale 
multi-unit project, or an age 55 and over project, would certainly require different types of 
services than a smaller scale, individual homeowner based project.  Some formula could be 
developed to provide the financial means to offset the added cost impacts on a town’s tax burden 
caused by the development. 
 
3. Recent changes in DHCD policy encourages municipalities to develop and submit a housing 
plan which can be certified by the DHCD.  After which, the town can work towards 
implementation of the plan.  This allows a town to establish its own policy for the creation of 
affordable housing.  It further enables a town to plan for development in relation to its master 
plan, thereby balancing the overall needs of the community relative to open space, transportation, 
economic development as well as housing.  To allow a reasonable amount of time for 
communities to develop and submit housing plans to DHCD to become certified, a temporary 
moratorium on 40B applications should be granted for a specified time period, fo r those 
communities who commit to the preparation and submission of a housing plan to DHCD by a 
mutually agreed upon date. 
 
4. The State should re-visit the Community Preservation Act in a way which would entice more 
towns to adopt it.  By increasing the value of the Act, getting voters to adopt the Act, could be 
made easier.  Incentives to towns could include additional funding for specific affordable 
housing projects.  To date, selling the idea of increased property taxes to local homeowners 
remains difficult, as evidenced by the low number of towns who have adopted the Act.  
Additional public outreach to communities selling the benefits of the Community Preservation 
Act could be useful in this regard. 
 
5. The State should meld the goals of regional planning, specifically the reduction of suburban 
sprawl with urban revitalization, by developing programs which encourage redevelopment of old 
mill type structures into housing units.  Developers typically argue that renovation costs make it 
uneconomical to renovate older structures.  However, these structures usually are situated near 
town centers, which are typically also the towns hub for transportation and commerce.  
Rehabilitating these structures into affordable housing units, would assist to reinvigorate many 
towns urban centers, an explicit regional planning goal. 
 
State Representative William C. Galvin 
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Roles of the DHCD and the HAC 
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1. Currently the statute does not specifically mention ‘waivers’. HAC has through its hearing 
process, given developers inherent ‘rights’ to waivers on the grounds that denial of  any waiver 
would render the project uneconomical.  Developers have come to use this as a club against 
communities, almost challenging them, to “go ahead and deny my permit, I’ll get it from the 
HAC”.  Developers have requested laundry lists of waivers, including  local By-Laws in their 
entirety, such as Board of Health and Conservation Commission By-Laws.  If the HAC is going 
to maintain its position on the developers ‘rights’ to waivers, then specific guidelines must be 
established.  The types of allowable waiver requests must  be explicitly defined.  The burden of 
proof must be explicitly placed on  the applicant, for each waiver request, in the form of a cost 
vs. benefit analysis demonstrating why the waiver is required relative to project economies.  The 
burden of proof must be explicitly placed on the applicant demonstrating clearly and definitively 
that the waiver requests, will in no way adversely affect the resource areas or the health and well 
being of the town's residents. 
 
2. Permit applicants should be required to have their pro-forma validated by an independent third 
party, experienced in land acquisition, development, construction and  marketing costs.  A 
detailed cost breakdown for each element of the project should be required.  DHCD should 
develop a standard format for the pro-forma presentation.  This could be developed to include the 
value gained vs. lost for each itemized waiver request. At present, there is no real mechanism for 
reviewing specific economic impacts of each waiver request on the overall project. 
 
3. The current requirement that the funding agency notify the affected municipality’s chief 
elected official in soliciting proposal review comments is flawed.  The request for review 
comments precedes the submission of the proposal.  Therefore, what comments could be 
expected?  Also, if the chief elected official chooses not to include other town  boards, which 
will certainly have an interest in the project, then again, what comments could be expected?  A 
proposed solution to this would be to notify not only the chief elected official, but also all the 
affected boards, such as zoning, planning, health, and conservation.  A preliminary site plan and 
short narrative project description should be submitted with the comment request letter.  A site 
visit date should be established for all interested parties, including abut ters, such that valid 
comments are prepared and submitted, prior to issuance of the Project Eligibility Letter. 
 
4. The allowable developers profit margin of 20% is excessive in light of the fact that a privately 
financed large scale conventional development may yield only between 8% and 10%.  
Considering the public purpose of 40B, the statute should be revised to limit profit  
State Representative William C. Galvin 
State Representative Louis L. Kafka 
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to 10%.  In calculating profit, the base acquisition cost of the property should be limited in such a 
way to prevent the current practice of developers who artificially inflate the purchase price to 
skew his pro-forma in a way which inappropriately attempts to substantiate the list of waiver 
requests. 
 
5. DHCD should mandate that applicants fund all reasonable and deliberate review costs of 40B 
projects.  This should include the use of outside consultants, legal counsel, engineering 
consultants, etc. and include town overhead administrative expenses.  The review process of a 
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40B permit application is extremely involved and time consuming, it should not cause a drain on 
the town’s finances.  
 
6. The current 10% affordable housing goal should be revised to something more realistic, such 
as 8%, as an attainable goal for a suburban community.  Once suburban and rural communities 
reach this goal, then the bar could be raised.  Currently, many towns feel the 10% goal is 
virtually unachievable. 
 
7. DHCD uses the US census data as part of the inventory calculation.  However, it is well 
documented that the census data is not always accurate.  Also, the DHCD and the US Census 
Bureau use different definitions of ‘housing unit’.  As part of the requirement that towns certify 
their number of 40B eligible housing units, they should also be required to certify the total 
number of residential housing units per their assessors office.  This would be more accurate and 
eliminate the apples to oranges comparison effect and  eliminate challenges to the inventory due 
to incorrect census data. 
 
8. Towns should be required to certify their housing statistics annually.  Specific instructions 
should be provided to towns as to how to perform the inventory.  One problem facing towns is 
that the list of eligible programs is so lengthy, it is nearly impossible to determine the correct 
figures.  Much information is not even privy to the towns.  For example, state agencies such as 
DMR and DMH do not report through the towns in which their facilities reside; they should be 
required to report to DHCD with a copy to the town.  Homeownership obtained through public 
subsidy programs such as low interest, no down payment, or loan insurance programs such as 
HUD, should be reported to DHCD by the agency granting the mortgage, with a copy to the 
town, when the property transaction is recorded at the Registry of Deeds.  Other facilities which 
dedicate beds to low and moderate income individuals such as nursing homes and elder care 
assisted living facilities should be allowed to count towards the goal.  Section 8 rental voucher 
users, single room occupancy (SRO) facilities, boarding houses, etc., should all be required to 
report to DHCD, with a copy to the town. 
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9. The DHCD should consider market rate home statistics which are within the reach of the 
stipulated regional income limits, as eligible to count towards the inventory.  This could easily be 
done through the towns assessors office.  This could include mobile homes, condominiums, 
rental units, accessory apartments and single family homes. 
 
10. Private funding sources, such as the New England Fund (NEF), with no public oversight, 
have caused a significant impact on public policy and on the disposition of undeveloped land in 
Massachusetts.  Only recently has DHCD taken steps to require more stringent review of these 
funding sources.  These changes are welcome and needed.  The implementation of these new 
changes should be watched carefully, to ensure the desired results are achieved. 
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11. 40B has been used to develop less than marginal land, and local Conservation By-Laws have 
been trammeled as developers shoehorn maximum density developments onto properties that are 
not suited to such projects. The mechanism by which a developer 'establishes' that the property is 
suitable for a conforming subdivision needs to be clearly defined.  Prior to the issuance of a 
Project Eligibility letter to a developer, DHCD should mandate that all other state requirements 
be met first.  For example, currently in Stoughton, a developer is before the ZBA while his 
mandatory requirement to satisfy the State Department of Environmental Protection and 
Executive Office of Environmental Affairs have not been fulfilled yet.  All parties acknowledge 
that  the very plans which are before the board will likely change following the environmental 
review process.  Town zoning boards are typically volunteers with large caseloads.  The 
resources and efforts required to hear a 40B application are enormous.  These boards should not 
be made to hear cases prematurely, nor be forced to issue decisions before these prerequisites are 
completely established. 
 
Local Municipalities Involvement 
 
1. Currently the ZBA is the sole board that is tasked with hearing and issuing comprehensive 
permits.  However, other boards, should be required to review the proposal, provide 
commentary, be represented and have a vote, along with the ZBA.  For example, Planning 
Boards typically oversee subdivision approval, are cognizant of the towns zoning by- laws, and as 
such, have much input in relation to a comprehensive permit application.  
 
2. Currently, many ZBAs due to their predominant reliance on volunteers, do not have sufficient 
knowledge or understanding of the statute.  This leaves them vulnerable, as they do not 
understand there are portions of the law which do protect the community.  Instead they are 
barraged by the developer and his attorneys with only the portions of the  
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law which favor the developer.  DHCD needs to perform educational outreach to these boards, 
and if neccessary, provide representation at the hearing itself, such that misuse of the law due to 
lack of understanding does not occur.  Although the DHCD website does include guidelines for 
boards, they are very general in content, many boards do not utilize them, nor even know they 
are available. 
 
3. Communities should be encouraged to identify appropriate sites for proposed affordable 
housing creation, and then either seek out grant monies to develop the sites themselves, through 
their housing authority, or, consider engaging in a public/private  joint venture with a real estate 
developer, and property owner, to create the needed housing on the selected site.  
 
4. Communities should be encouraged to adopt inclusionary zoning into thier by- laws which 
requires an affordable housing component in any new subdivision permit application.   The state 
could make available a draft inclusionary zoning model by- law. 
 
 



APPENDIX J 

J-108 

In summary, there are many ways by which the affordable housing crisis in Massachusetts can be 
effectively managed, without severe adverse impacts upon communities.  If done properly, 
coalitions could be established to effectuate the desired results of Ch40B without usurping the 
established controls of Ch40A. 
 
If you have any questions regarding any of the aforementioned, please do not hesitate to contact 
me. 
 
Respectfully submitted, 
 
 
 
Mr. David Petersile 
Town of Stoughton Planning Board Member 
235 Daly Drive Extension 
Stoughton, MA  02072  
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Date: April 9, 2003 

To: Mr. Fred Habib, Deputy Director, DHCD 

From: Stoughton Concerned Citizens 

 

Subject: Goddard Highlands 40B Process Issues  

 

As discussed, please consider the following items which characterize the' Process Issues' which have 

been encountered during the past year as associated with one of the Towns 40B applications currently 

before our Zoning Board. 

 

Note these issues only represent very few of the many issues which have arisen under this particular 

application, however, it summarizes the general difficulties we believe communities are experiencing with 

the abundance of 40B applications today, and the way they are presented by the developer and his 

assemblage of attorneys and consultants. 

A) The Affordable Housing Inventory Process: 

-Housing count not done for several years, no town employee assigned to do it, had to have two state 

representatives and one state senator send letters to the Town manager that it must be done. Volunteers 

did it for seven months and insisted the Town take over. Still not known if inventory review is correct. It 

does not appear to be understood by the Town that in home ownership 40B developments, only the low-

income units count. This does not help increase our affordable housing stock. Town manager sent email 

to citizens that it was good volunteers were doing the count because there was no one available at this 

time in local government to do it.  

-Town already has an overabundance of affordable housing that is not allowed in the “count” and should 

be. Of Stoughton’s 9,673 Total Housing Units, 3,188 (one third) are apartment type units. Of these units, 

hundreds qualify as “HUD approved condos.” These should be allowed in the count. Stoughton has 

SRO’s, Packard Manse, 4 Judge Rottenburg Centers, 5 DMR homes and hundreds of accessory 

apartments. These are not all included in the count and should be. Stoughton is not a snobby town that 

excludes low income residents.  

Section 8s and mobile homes should count. Stoughton has at least 100 section 8 vouchers and 30 to 40 

mobile homes. We are close to 15% in some of our schools for children qualifying for free and reduced 

meals. The middle school and some of the elementary schools currently qualify for Title I grants. At the 

time of the filing, nearly half of our housing stock was appraised at less than the affordable limit of about 

$200,000 (the mean assessment is $212,700). 
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We currently are an affordable diverse community, but the 40B law as it stands does not allow Stoughton 

to show it. Section 8’s and mobile homes should be included in the count. These are the towns that are 

currently doing their share.  

The town should have an assigned employee to monitor and certify the accuracy of the count.  

B) The initial Comment Period Process: 

-“No comment” from the Board of Selectmen in the initial 30 day comment period even though a letter 

was sent by the same Board of Selectman to the Trust for Public Lands just weeks before to pursue the 

property and make an offer on behalf of the town for $1,000,000. Property was on Open Space Plan 

since August of 2000 and the Town was in the middle of pursuing the purchase after a conventional 

development was denied due to serious environmental issues.  

-Not enough information provided by developer to Town to comment on. Town Manager advised from 

Town Counsel that the 30-day response was not in fact statutory, but was in fact a bank deadline. Not 

known if this is correct. One Board of Selectman did comment (as a resident) with all the pertinent facts, 

but the bank apparently ignored this. No information distributed to nor requested from any other town 

boards 

-Site eligibility letter from Rockland Trust per New England Fund does not mention the Goddard Well (the 

town third most productive public water supply on the property), wetlands, flood plain, and intermittent 

stream. The Army Corps of Engineers identified a ‘Special Flood Hazard Area’ within the property. None 

of these identifiable areas of the property are mentioned by Rockland Trust, even though it is stated they 

walked the property. Large parts of the land flood and past development has caused water problems and 

septic system failure in existing homes.  

The project eligibility process did not work as it is supposed to and there are no checks in place to assure 

that it does. A letter was submitted to Ms. Jane Wallace Gumble regarding this issue; specifically 

requesting the Project Eligibility Letter from Rockland Trust for the Goddard Project be considered null 

and void due to it’s lack of consideration of submitted information. DHCD has since responded that 

regulatory changes would be made to NEF. However, it appears that prior NEF Project Eligibility letters 

are to remain. As Attorney Kathleen o’Donnell noted during her presentation at the March 18th Task 

Force Meeting, “the recent regulatory changes made by the DHCD related to the New England Fund 

(NEF) are very good, but they have not had an impact at the the local level yet since the majority of 

projects before ZBAs are NEF projects that were submitted prior to the new regulations.” 

To knowingly allow pre-existing eligibility letters which are consummately flawed and issued without 

regard for local concerns is incorrect. This task force must develop a way to enable the re-review of those 
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prior NEF Project Eligibility Letters. The process to receive those letters, in this case, does not appear to 

have been followed.  

C) ZBA Lack of Knowledge or Understanding of the Law:  

-The lack of understanding of the 40B laws by Zoning Boards can allow misuse of the statute by 

developers. The developers attorneys and consultant only cite those aspects of the law which favors their 

endeavor. The most frequent abuse is the threat to go the Housing Appeals Committee where developers 

claim they will get whatever they ask for. In Stoughton, the ZBA has allowed 4 “working sessions” where 

the public is not allowed to speak. At the last “working session” on March 27, with no attorney nor 

consultants present, the developer said “If that bylaw isn’t waived, there is no reason for any of us to be 

here.” (Stoughton Journal April 4). This was in reference to a bylaw that was not waived for a 

conventional development on the same property..  

“The HAC is very likely to approve the development.” said the developer, stating his case in clear terms to 

the ZBA. (Stoughton Journal April 4).  

Zoning Boards are generally volunteers, with little or no legal background. They are overwhelmed with the 

volume of correspondence associated with a permit filing. In Stoughton, Town Counsel advised our ZBA 

read aloud for the record all correspondence at each public hearing, however this is no longer being 

done. 

The meetings are not televised and there are no minutes available since September 2002. How is this an 

open public process? 

-Valid questions are coming in from a very knowledgeable public and are not responded to at the ZBA 

meeting nor at future meetings. Valid points have been ignored. Information is not always sent to attorney 

prior to meeting to allow proper preparation.  

In reviewing the proforma, the consultant needs to review the numbers for the Allowable Acquisition 

Costs. A prior developer, Simeone, had a signed purchase and sale with the Goddard property for 

$1,000,000. The Trust for public lands appraised the property at $1,000,000. This developer, Oxford, 

offered $1,400,000. Allowable Acquisition costs require that the development proforma must reflect a land 

value based on the lower of the (1) last “arms length transaction(if within 3 years) plus reasonable 

carrying and /or maintenance costs or (2)if a comprehensive permit is used, value under pre -existing 

zoning, plus reasonable carrying costs. In no case may allowable acquisition costs exceed appraised 

value. This is an issue now. Even though it is known to town boards of the Simeone p & s for 1,000,000 

(as he was before the town for his prior proposed development), the Zoning Board may not be clear on 

this and has not given the information to the consultant that is doing the pro-forma.  
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ZBA is reviewing and discussing waivers at the “working sessions” without the proforma being done. The 

Developer and his attorney are running the ZBA. The developer is responsible for identifying the 

economic value associated with each waiver request to substantiate the need for the waiver. This is not 

understood and not being done.  

The Planning Board Land Use Subdivision Regulations, Board of Health By-Laws, Conservation By-

Laws, etc. which are being waived are clearly not understood by the board. The decision making party 

must understand the technical aspects of these decisions. 

D: Document Distribution Process issues: 

ENF never distributed to Zoning Board even though they are on the distribution list. ZBA never received 

nor reviewed EIR, DEIR, FEIR. This puts the town at a great disadvantage. Boards have not received 

information and have not commented unless citizens let them know the information is there. This requires 

citizens to constantly request copies from town hall of correspondence, sometimes wait for a 10 day 

request period and pay for the copies. This puts the developer at an advantage if Board of Health, 

Conservation Commission, Planning Board, and Open Space Committees are not receiving information. 

The ZBA should be soliciting information. It appears that other boards have no comment when in fact they 

did not know of the correspondence.  

Similar issue with 30 day comment period letter from MassHousing to the Town.  

Developer applied to Masshousing when it was possible that NEF was no longer funding.  

The first 30 day comment period letter from Masshousing went to the home address of the chairman of 

the Board of selectmen, not to Town Hall and does not appear to have been distributed to any Town 

Boards and commissions nor fully discussed at a Board of selectmen meeting. Due to the lack of 

comment from the town on this project which had been in front of the board for months with several 

hearings and serious concerns, MassHousing extended the comment period and sent a second set of 30 

day comment letters in separate envelopes to all the different Town Boards. This new mail was not 

distributed most Town Boards. To this day, these second request letters were not responded to by the 

BOS (meeting minutes have been reviewed). After the fact, the developer withdrew their MassHousing 

application, but the fact remains that it appears there was not going to be any comment sent to 

Masshousing about the ongoing process on the Goddard 40B. 

It appears that the ZBA was not notified of the potential funding change until months after the application 

was sent in. 

A check needs to be in place to assure all boards and commission are aware of all documentation and 

correspondance. It should be questioned and a red flag raised when there are no comments from any 

boards and commissions, especially when a hearing has been going on for seven months. 
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E)Conservation Commission Issues: 

Conservation Commission denied the developers request for a notice of intent on December 19. The 

denial was sent in late to DEP without all the necessary commissioners signatures, even though they had 

3 weeks to prepare it.  

After the denial, the Town Engineer, wrote a letter to the ZBA that appeared to agree with the developer 

instead of backing the Conservation Commissions decision. The Conservation Agent was fired. The 

public anticipated an appeal and was awaiting this possibility by requesting any incoming documentation, 

and was incorrectly told there was none. It was then that the Town engineer stated that there may be a 

pattern of documents being intentionally withheld from the public. The citizens had to be very forceful to 

find that the developer did in fact file an appeal, and this was not given to the citizens in a timely fashion. 

The citizens needed this document within a specified time period in case they also wanted to take action 

on the fact that the denial was not sent in by the necessary date. 

The 40B process should be monitored to assure all deadlines are met and procedures followed.   

F) Additional Process Issues 

The developer has presented the MEPA certificate to the ZBA as proof they have met all the 

environmental issues associated with the project, when the truth is the MEPA certificate “strongly 

recommended design changes relative to the well zone protection” to protect the public drinking well 

recharge of the Goddard Well. (A “strong suggestion” is typically the strongest decision MEPA gives out). 

The developer claims they do not have to comply with this and other recommendations.  

Stoughton third largest producing public drinking supply must be protected. 

Documents from developer are often backdated but have a current time stamp. In the hearings these are 

referred to by their typed date, not the date received. 

Not all information is in the file. Exhibits are referred to that are supposed to be in the file that were never 

sent in. Con Com information that refers to well zone II still has a missing backup reference.  

Information should be provided by the developer in a timely fashion. Developers should not be allowed to 

insist on waiver requests based on documents that are referred to but not provided. 

Will not negotiate number of houses. ZBA Consultant said the development is economically viable at 42 

units. The developer will not do less that the original 112. There has been no room for negotiating on the 

developers part. T 
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Verbal promises of a 55 and older, not in writing, no documented plan changes offered even though 

numerous requests.. 

Requesting inappropriate street length that have never been granted in the past. There are different 

recommendations from public safety officials for the same issue ie: >500’ dead ends.  

Land is not suitable for development, groundwater is 22” below the surface 

Developer refuses to plot existing features: stonewalls, cart paths, trails, relative to the Open Space areas 

to be granted to the town. No noted public access to Open Space 

Detention/Pretension ponds grossly overlarge; consultants say these will not work. Who will pay for the 

issues associated with allowing these if they do not work? 

Even though each community has a Zoning By-law which deals specifically with comprehensive permit 

applications, which is a requirement of the law, the developer simply does not abide by it. They claim that 

the ZBA should issue the permit with little design information or calculations; that the details will be 

worked out later. In the Goddard case, the developers attorney has repeatedly stated his plans are far 

more detailed than any other 40B to his knowledge. If this were true, considering the abundance of 

design related issues which remain unresolved, then other communities must be issuing permits virtually 

blindly.  

These types of issues render the ZBA inadequate in its ability to properly hear a 40B permit application. A 

viable solution to this problem may be to create a 40B sub-committee comprised of select members of the 

Zoning Board, Planning Board, Conservation Commission, Board of Health, Open Space Committee and 

Housing Authority, who collectively could be given access to Town Counsel, and could also be provided 

guidance from DHCD themselves or from a regional Planning Agency such as MAPC. 

 

Furthermore, DHCD must establish clear, understandable regulations which can be followed during a 40B 

permit process. The general guidelines available on the DHCD website are a good starting point but 

require specificity. 
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Hello 40B Task Force, 
 
I live in Watertown and just came from a zoning meeting last night where our 
local board denied Lincoln Properties a special permit to build 224 
apartments (10% of which would be affordable housing) in my neighborhood. 
 
As I was leaving, the Lincoln Properties developer, Mr. Noone, said to his 
project engineer  "..........well now we'll just go for 40B".  
 
According to a neighbor, Mr. Noone talked to him last week after the 
Conservation Commission and said something to the effect  "you know I could 
have gone for 40B and built 500 apartments ... work with me". 
 
This is an example, a very real example for me and my neighbors, of how 
developers bully neighbors into accepting what the neighborhood does not 
want.  How can this be?  I know this is not what 40B was intended for ..... 
yet 40B is being used as an weapon to overcome neighborhood planning efforts 
and local zoning boards. 
 
Not only is 40B used as the developer's weapon of choice, 40B is just not 
working.  According to statistics I read, only 17,500 affordable units have 
been added in the past five years.  It's not working. 
 
We need to put 40B on hold until we can figure out a way to make it work 
-----40B should be a tool to help build affordable housing ---- not a weapon 
developers use to bully neighbors. 
 
Sue Jenkins 
95 Rutland Street 
Watertown, MA 02472 
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Affordable housing restriction terms should be at least 40 years.  
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• Longer term affordable housing restrictions are needed with resale price formulas 
tied to median income rather than appreciation percentage is critical to preserve the 
affordable housing resource.  

 
40B is not only needed to address the urban / suburban responsibility issues. 40B is 
needed for its procedural aspects as a mechanism that gives a proponent of affordable 
housing the opportunity to present a proposal in a “comprehensive” format, addressing all 
facets of a development proposal in the broadest of contexts:  
 

• The process of a single board conducting the hearing on a 40B proposal requires 
that all concerned parties, for and against, have the opportunity and the 
responsibility to look at the proposal as part of the big picture.  

 
• A determination of whether a proposal is “consistent with local needs” and if relief 

from local regulations is justified, can only be made in the context of a 
“comprehensive” review.  

 
• And it affords the public an opportunity to see the merits – or shortcomings – of a 

proposal, and to hear the expression of community needs by affordable housing 
supporters that are often lost if multiple boards are conducting hearings on a 
proposal in the limited framework of their own regulations.  

 
• And, importantly, the mechanism for relief under 40B needs to be better 

understood as a mechanism not very different from a variance, that Chapter 40A 
allows with very specific criteria; 40B as a relief mechanism just has different criteria 
for relief.  

 
Working with the existing 40B regulations, procedurally, we need to encourage the 
“friendly 40B” process as a matter of course. The 40B process should encourage 
preliminary presentations to municipal staff and various boards in work sessions to solicit 
comment that can be incorporated in a plan before it is submitted. This should be prior to 
the expanded project eligibility letter process that requests comment from the chief elected 
official or board of selectmen. The MHP consultant services program would be useful to 
the town’s at that point in the process.   
 
Towns that have affordable housing plans with a higher goal than the 10% should still 
have access to the 40B process. And, in such communities, especially smaller communities, 
that want more affordable housing and 40B is a useful procedural mechanism, an 
“exemption” from 40B by adding ¾ of 1%, is actually limits the town’s ability to approve a 
project that may have community support. (In the rewrite of Chapter 40A, perhaps there 
should be enabling provisions to allow a “comprehensive permit” uses under local bylaws 
for communities that want to go beyond the 10%.) 
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I am a consultant in affordable housing and have represented developers on 40B and am working with 
towns to create affordable housing plans.  I was asked by the governor's office to be an active observer 
to the task force.  With regard to some of the issues raised, I have the following suggestions: 
 
1)  Concern was raised over lack of information and financial resources at the "Chief Elected Official" level 
to respond to requests during the site approval process.  At this point, the only fees that have been paid 
are to the entity review the site approval application.  This is also a quick look by the municipality only. 
 
An initial and perhaps cost effective approach to this would be for the state to work with the agencies 
reviewing the site approval applications to draft an information and instruction sheet to the municipalities 
so that they have a better understanding of what to do with the request, and how to respond.  
 
2) It is my understanding, that for the most part, for the larger scale projects that are limited to one and 
two bedroom units, the cost of the school age children produced by these projects is offset by the real 
estate tax and other revenue generated by the projects. This information is easily accessible from fiscal 
impact analysis that have been provided in connection with these projects.  The issue that the committee 
may want to address, is how to incentivise towns to produce three bedroom units.   
 
From my market research, this is the population that is ending up in motels across the state because 
there are no units available for the low income husband and wife who have two or more children of 
opposite sex (i.e., a boy, girl, and parents all need separate bedrooms which makes 3). 
 
Perhaps this is the type of project that the municipality should receive bonus money from the state 
because they are taking on additional expenses, or perhaps the developer should get a break on the 
number of affordable units, if they provide three bedroom units.  For example, a two for one exchange.  
For every three bedroom unit, it counts as two affordable units rather than one. 
 
3)  It might be helpful for the committee to discuss other options such as LIP and Units only so that all 
members understand the choices available to developers and towns. 
 
I would be happy to discuss these solutions at your request. 
 
Thank you for considering these ideas. 
 
Lynne 
 
 
Lynne D. Sweet 
LDS Consulting Group, LLC 
233 Needham Street 
Newton, MA  02464 
617-454-1144 
617-454-1145 (fax) 
www.ldsconsultinggroup.com 
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TO:  Al Lima, Director of Planning, City of Marlborough 
 
FROM: Kathy Joubert, President, MAPD, Inc. 
 
RE:  Chapter 40B Task Force 
 
DATE:  May 21, 2003 
 
 
In response to your request for comments relating to recommended improvements to 
40B; how to mitigate the impacts of a 40B development on a community; and how 
State agencies might better assist the communities in responding to 40B applications, 
the MAPD Inc. Board of Directors would like to offer the following comments and 
suggestions to the Task Force: 
 

1. Generally there is an overall lack of correlation between a 40B application and 
the town’s character and style.  Typically there isn’t any relationship between 
the proposed structures to the surroundings and the scale and density of the 
proposed development is usually incompatible with the scale and density of 
the existing neighborhood.  Better communication and some pre-submission 
consultations with the community would be helpful. 

2. We strongly agree with transferring the responsibility of review from the local 
Zoning Board of Appeals to the Planning Boards.  We believe the process 
would run much smoother for all parties if a board with experience in 
reviewing large projects were charged with the permitting of 40B proposals.  
At a bare minimum, municipalities should be allowed the choice of which 
Board they adopt locally to review the applications and permit the 
developments. 

3. All homeownership units should count towards the 10%.  However, you may 
have noted from the planners list serve that there is not unanimity on this 
issue. 

4. We encourage regionalism as an approach towards reaching an area’s 10% 
goal of affordable housing.  Two or more communities should be allowed to 
work together to solve this on a regional basis, sharing in the infrastructure 
costs, mitigation packages, taxes and demand on schools.  However, 
communities should not be allowed to “piggyback” on progress already made 
by an adjacent city or town. 

5. There should be a limit imposed on either how many comprehensive permits 
may be filed within a community at any one time or a limit on the total 
number of comprehensive permit units under review at any one time.  The 
level of review required by these applications overburdens Town boards and 
staff in those communities fortunate enough to have professional assistance.  
Towns without these resources are put in very difficult positions. 

6. There needs to be more communication between MassHousing, MHP and the 
municipality before a site eligibility letter is issued to an applicant.  At a 
minimum, there should be a requirement for the developer to meet with local 
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and state staff to discuss the needs of the community pertaining to rental or 
homeownership and the site under consideration.  Is this proposal in 
conformance with the local housing or master plan?  Is the site developable?  
What are the physical site constraints? 

7. While many communities are requiring units to remain affordable in 
perpetuity, minimum guidelines should exist requiring affordability for as long 
as the development is in non-compliance with the underlying zoning and is 
enjoying the zoning relief granted under 40B. 

8. Overall, we would like to see the Office of Commonwealth Development 
embrace the Massachusetts Land Use Reform Act and support the principles 
of smart growth.  The continuance of Chapter 40B without regard for local 
planning efforts encourages sprawl development in Massachusetts.  More 
consideration needs to be given to planning issues in general and specifically, 
we are encouraged by our inclusion in this process of examining Chapter 40B. 

 
We appreciate being given the opportunity to comment on this very important issue and 
we look forward to the recommendations of the Task Force. 
 
If you have any questions, please contact me at 508-393-5019. 
 
 
Cc MAPD Inc. 
Board of Directors 


